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Court of KING’S BENCH, 


III 

Michaelmas Term, 

Id the Forty-eighth Year of the Reign of Geokgs III, 


Wm. Robinsow a^ainjl Chipchase Grev, 
Margaret Robinson, Wm. Grey, and 
T. R. Grey. 


the opinion of this Court. 

Margaret Rebinjbn by her will, dated the lOth of 
March 1 762, duly executed and attefted, after reciting 


^H£ Mailer of the Rolls lent the following cafe for One, having 

A .t . . r .1 • entered into ar* 

tides of agree- 
ment for the 
purebafe of cer- 
tain prcmifes;.^ 
devifed the fame 

to a tnillee to pay the rents and profits to her three daughteis (one of them being .povert), 
and the furvivor of them, for their lives, (hare and (hare alike : and, after their deceafe, ks 
tru(i for aU and every the child and children of iier three daughters who fliould be living at 
tte death of the furvivor of them, as tenants in common : but if ail her daughters (hould 
die without leaving any ijite, then after the deceafe of the furvivor, in truft for her grand* 
fon in foe, who was her bar at law : the refiefue of her real and perfonal efiate to her three 
daughters. Upon a bill filed by the grand(bn in the lifetime of the furviving daughter Ao 
reftrain the tenant from cutting timber, foe.; and after a conveyance of the premifes to the 
iifes of the will $ held that under die will and deeds of leafe and releafe the three daughters 
took no legal efiates, but that the releafee took an efiate for the lives of the daughters 5 and 
that fuch of their chHdren as (houid be Mving at the death Of the furvivor of the daughters 
would take eilates in fee u tenants in common, 

yoi..IX. B that 
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CASES IN MICHAELMAS TERM 

that flic had lately entered into articles of agreement with 
y. Ro/amondf ind Henry WaJleU^ clerk, for tlie purchafe of 
fevcral meffuages and other premifes tn High^flreet^ Sun-- 
derland^ in the feveral occupations of M. Harrifon^ Chip* 
chafe Grey^ and others named, as tenants thereof ; which 
agreement had not been carried into execution ; fhe 
thereby defired that her executrix after named fliould, 
as foon as conveniently might be after her deceafe, pro- 
cure the fald agreement to be carried into execution, and 
raife and pay the purchafe -money out of her perfonal 
eftate; (excqjt^ th£ W^te, china, houfchold goods, and 
other furniiUl%1hi Hfe#dWeiling-houfe at the time of her 
death), or by fale or mortgage of the premifes fo pur- 
chafed. The will then proceeded : ** And I do hereby 
give and devife tlie faid mclfuagcs and other premifes 
« fo purchafed as aforefaid to Lady Ann Middleton^ her 
heirs and afligns, upon the feveral trulls, and for 
the ufes, intents, and purpofes following \ viz. in trull, 
firll, to pay the rents and profits of the faid premifes to 
my three daughters^ Elizabeth Rohitifony Ann^ wife of 
Chipchafe Grey^ and Margaret Rohinforiy and to the fur- 
vivor of them, for their rcfpe£live natural lives, to be 
equally divided amojigll them fliare and fliarc alike. 
And I order anddired that the (hare of my faid daugh- 
« ter, Ann Grey^ lhall be paid into her own proper hands, 
&c. for her frparate ufe, and that her receipt, notwith- 
ftanding her coverture, fhall be a fuffirient difeharge 
for the fame* And from and immediately after the 
deceafe of all my faid daughters, the faid premifes and 
the rents and profits thereof (hall be in Iruft for all 
and every the child and children, as well fens as daugh- 
** ters, of my faid three daughters, Elizabeth^ Ann^ and 
Margaret^ who (ball be Uving at the death of the fur« 

vivof 
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vivor of my faid daughters, (hare and (hare alike ; to 
take as tenants in common and not as joint tenants. 
But if all my faid daughters ftiall happen to die with- 
out leaving any iflue, then immediately from and after 
the deceafe of the furvivor of my faid daughters, in 
truft for my grandfon, Wm, Robinfon^ his heirs and 
** affigns for ever. And my will is that the faid pre- 
** mifes fliall be conveyed in purfuance of the faid agrec- 
ment to and for the fevcral ufes, intents, and purpofes 
** hereinbefore limited, exprtffed, and declared. Alfo I 
give and bequealh to my faid daughters Elizabeth 
Robinfon^ Antiy and Margaret Rohinfoh^ all the plate, 
** china, houfehold goods, and other the furniture, &c. re- 
«« maining in my dwelling-houfe at the time of my death, 
equally to be divided between them, fhare and (hare 
alike. And as to all the reft and reftdue of my real and 
perfonal eftate, whatfoever and wherefoever, or of what 
** nature or kind foever, I give and devife the fame to 
my faid three daughters, their heirs, executorSi &c. to 
be equally divided nmongft them, (hare and (hare alike ; 
fubjeft neverthelefs to the payment of all my juft 
** debts, legacies, and funeral expences, which I hereby 
direfl: to be paid thereout by my faid executrix. Pro- 
vided neverthelefs, that the faid feveral bequefts to my 
daughter Elizabeth Rohinfon arc not intended to be any 
fatisfa£lion to her for a debt of loo/. due from me to 
her, and fecured by bond dated the 9th of March 
inftatit; which I will that (be (hal! receive out of my 
** eftate and effefls, over and above what is hereinbefore 
“ given to her. And I appoint the faid Lady Ann MuU 
dleton foie executrix of this my will,’' &c. 

The teftatrix died on the 24th of March 1762, leav- 
B 2 ing 


t 

1807.' 


RoBrNtONf 

agmnjk 

Gk jty 
and Others. 
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1807. ing the plaintiiF, Wm. Robinfon^ her gr^ndfon and heir 
Robikson leaving alfo her faid three daughters, her 

furviving. Lady Ann Middleton declined to a£t in the 

Gbby 

an^Otlicrs* trulls of the will, and having renounced the execution 
thereof^ by indentures of leafe and releafe of the lath 
and ol February 1767, made after her deaths the 
faid Henry WaJlM and John Rofatmnd being feifed in fee^ 
and one Wm. Middleton^ heir of the faid Lady Ann^ did^ 
for the confideration therein mentioned, convey the pre> 
mifes in the will mentioned, in purfuance of the faid 
agreement, unto the faid fVm. Robtnfon^ his heirs and 
afiigns, to the ufes following, viz. To the ufe of one 
Adam Boulbyy his executors, for the term of 2000 
years, in mortgage, for fecuring 1028/. and intereil as 
therein mentioned \ and fubje£l thereto, upon the trulls 
and for the intents and purpofes declared, concerning the 
fame in the will of the tellatrix Margaret Robinfon* 
The faid mortgage term of 2000 years has by divers 
mefnc aflignmcnts become veiled in Chipchafe Grey. 
After making the faid indentures of leafe and releafe, 
Ann^ wife of the faid Chipchafe Greyp and daughter of the 
ttdatrix, died, leaving two children, viz. the defendants 
Wm^ Grey and T. R. Grey, her furviving ; and Elizabeth 
Robinfon, afterwards E. Scott, another of the teftatrix’s 
daughters, after the making of thefe indentures, alfo died 
without leaving any iflue living at her death ; and the 
defendant, Margaret Robinfon, is the furviving daughter 
of the tellatrix. Chipchafe Grey has, by virtue of the 
faid mortgage, and with the confent of Margaret Robin-- 
fin, Wm. Grey, and ST. R. Grey, been for many years in 
the pofiellion of the demifed premifes, and has cut down 
timber, and othexwifc committed walte thereupon ; the 

faid 
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faid JTnt. Robinjon claiming to be entitled under the faid 
will to the remainder in fee of the premUes expe£);ant 
upon the death of Margaret Robinfon^ Wnu Grey, and 
5 r. R. Grey. In Michatlmas term 1803, Wm. Robinfon 
exhibited hia bill in Chancery againft Chipchafe Grey, 
Margaret Robinfon, Wnt. Grey, and T. R. Grey, to have 
his right thereto declared and eftablifhed by a decree of 
the faid Court, and that Chipchafe Grey might be re- 
ftrained from cutting down timber and committing wade 
on the premifes. To which bill the defendants appeared 
and put in their arifwer : and on the ipth of March 
1 805 the caufe came cn to be heard before the Matter 
of the Rolls, when his Honor ordered that this cafe 
fliouW be dated for the opinion of this Court upon the 
following queftion ; ** What eftate and intereft the tefta- 
** trix Margaret Robhfon^s three daughters^ Elizabeth 
Robinfon fpinfter, Ann Grey wife of Chipchafe Grey, 
and Margaret Robinfon fpinfter, and the furvivor of 
them, and their children, or fuch of them as fliould 
be living at the death of fuch furvivor, refpeftively 
took under the faid tettatrix’s will and the faid indeur 
^ tures of leafe and releafe 

This cafe was argued In Trinity term laft, by 
Abbott for the plaintiff, and for the defendants : 

when it was admitted that the ufe was executed imthe 
truttee during the lives of the three daughters, Elizabeth, 
Ann, znd Margaret ; the truttee being direfted to pay 
the rents and profits into the hands of the daughters and 
the furvivor of them, one of whom alfo was a married 
woman ; which could not be done, unlefs the truttee 
were entitled firft to receive and take fuch profits ; which 
carries the legal eftate, according to Jones v. Eor^ Say 

B 3 anJ 


I Spy. 


RoBfKSOH 

againfi 

Grey 
and Otbed£)' 
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1807. and Sele [a)^ Doe y , Simpfon (Jb). The queftion there* 
~ fore turned principally on the eftate in remainder which 

Kobxnson . 

agalnfi the teftatiix’s daughters or their children might take by 

and Others, implication from the devife over being to the heir at law 

In a certain event only : afTuming it to be clear that 
a legal remainder to the iflue could not unite with 
a prior equitable eftate for life to the daughters, fo 
as to give them eftj^tes of inheritance in the firft in- 
ftance : and that the Court would not execute the ufe 
in the truftee beyond what was neceflary to give effe£l 
to the intention of the teftatrix. And though at the 
time of making the will, the teftatrix, haying only an 
equitable, though a dcvifable (r), intereft in the premifes 
contraded to be purchafed, could not carve a legal eftate 
out of it i yet the legal conveyance being afterwards 
made according to the trufts and ufes of the will, the 
queftioii came to be argued as if the terms of the will had 
been introduced into the deed ; the legal eftate pa fling 
by the deed, and the will operating in efl'ecl as a decla- 
ration of the ufes. However, it was agreed, at the re- 
queft of the Court, to relieve them from any dlfhculty 
in deciding on the devife of a mere equitable title, that 
the cafe fliould be argued as if the teftatrix had been feifed 
in fee of the premifes. 

Ahhoit on the part of the plaintift argued, that the 
children of the three daughters who happened to furvive 
all the three daughters (and fueh only would take any 

[a) S Vin. Abr. 262. and vi. BagJIjotv V. Spencer ^ i VeJ, 144, and Harton 
V. Hartuft, 7 Repy 654. 

lb) 5 Baft, 171 . 

(c) Langford V. Bitty % P. Wms, 629. and vide X Pf. Caf, Ahr, 174* 
which the prior auihorities. 

^hing) 
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thing) took only eftatcs for life ; ift, confidering only the 
words of dcvifc to the children, without the limitation 
over to the teflatrix’s grand fon Wm. Robinfon ; 2dly, con- 
fidering the firft devife, with reference to the limitation 
over. I ft, The devife is of “ the /aid premtfes^ and the rents 
and profits thereof^ in truft for all and every the child and 
children^ as well Jons as daughters^ of my faid three daugh- 
ters, who fliall be living at the death of the furvivor of 
my faid daughters, fliare and fhare alike, to take as te» 
nants in common and not as joint- tenants.” There it 
nothing in the defcriptioii of ‘‘ the faid premifes and the 
rents and profits thereof to ftiew that any greater eftate 
than for life v/as intended to be pafled. There is not 
even fo ftrong a word as hereditament ^ which, however, 
in Denn v. Mdlor («), was held not to be fuiEcient to 
carry the fee. Nor arc there any words of inheritance or 
limitation to carry a greater eftutc than for life. Then, 
2dly, the word ifiue in the next claufe limiting over the 
eftate to the grandfon cannot enlarge the prior devife to 
the children of tlie daughters to w'hich it refers : but It 
mull be taken to be there ufed fynonimoufly to children; 
in which fenfe it is fometimes ufed ; as in Goodright v. 
Dunham (^), and Doe v. Perryn (c), \^Le Blanc J. ob- 
fervecl that in thofe cafes the limitations were to the chil- 
dren aiid ihtir heirs ; and for default of ijjae^ then 
over (^/).] But here there are no words of limitation in 
the pri'.'r devife to carry a fee to the children ; and the 
Court cannot fuppiy them by conjecture of what the tef- 


1 807. 

Rou IMSON 
agalnfi 

0*mT 
and Ochert. 


(a) 5 1‘n fn 55S. 6 Rt'p. 175. 1 Bof, BulL 55c;. and 

2 Boj. Bull. 247. 

(^) Dougl. 264. (c) 3 Tf/vw Rep 4S4. 

\d) Vide Lc'vjU V. IFawi^ 6 Baji, 336, and Bxx V. Hot Alarquls cf Staf- 
ftrj, J Eap rai* 

B4 
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Utrix might have intended, however hard the cafe may 
feem (a). The period contemplated by the teftatrix was 
the death of the laft of her daughters ; if they left any 
children, then thofe children were to take, but for life 
only, for want of words to carry a greater cftate : if there 
were no fuch children then living, the grandfon waa to 
take in fect 

Holrojdi on the part of the defendants, admitted, that 
if there had been nothing more in the will than the de« 
vife to the children living at the death of the furvivor of 
the three daughtei^s, the children would only have taken 
eftates for life: but he relied on the fubfequent 
limitation over to Wm, Rohinfon^ who was the heir at 
lavi of the tefliatrix (a circumftance material to be con- 
fidered) in default of iffiie of the daughters. And he 
contended, ill, either that the three daughters would take 
eftates for lives, as joint-tenants; remainder to their 
children for lives, as tenants in common ; with a veiled 
lemainder in fee, or at lead in tail, to the three daughters 
by implication : or, adly, that after fuch life edates, the 
diildren, as they came in efTe, would take a veded re- 
mainder in fee by implication, liable to be deveded as 
to fuch of them who died before the three daughters, or 
the furvivor of them : or, 3dly, that the daughters would 
take a veded remainder in tail, after the life edates to 
them and their children ; with a contingent remainder 
in fee to the children, as they came in efle; which 
wotild ved in fuch as were living at the death of all the 
daughters ; which remainder war> liable to be defeated by 
the particular event of the daughters dying, without leav<« 
ing bTue at the death of the furvivor ; in which event 

(4) V. Saglbrw^ $ Ref* 5^, 

only 
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only the eftate is given over to Wm, Robinfon^ the heir s i8o7« 
who would take either by contingent remainderj if the ^ “■ 

whole fee were not before difpofed of; or by way of exc- 
cutory devife in the particuiar event, if it were, : or, 4tblyt and Othm. 
fuppofing that the whole eftate was not given over by im- 
plication to the daughters, or to their children, by the 
claufe referred to, that the three daughters would take the 
fee, as tenants in common, under the refiduary claufe, giv- 
ing to them and their heirs, equally to be divided amongft 
them, (hare and (hare alike, the relidue of the real and per- 
fonal eftate. The devife over to Wm* RobinfoH^ the heir at 
law, was not generally^ but only in the particular event of 
there being no iffuc of the daughters living at the death of 
the furvivor of them ; and there was no occafion to devifis 
the fee to him generally, in cafe none of the children fur« 
vived the daughters; for the law would have given it to him 
without the appointment of the teftatrix. But it is clear 
that in the event of the daughters’ leaving children the tef- 
tatrix meant that it (hould not go to her heir at law ; and 
therefore the daughters mud take fome larger eftate than 
for life ; for unlefs they did, as the children were to take 
as tenants in common, upon the death of either, the (hare 
of that one would go over to the heir at law ; but he was 
not to take in the event of there being any ifiue left at the 
death of the furvivor of the daughters. By this the 
daughters would take a veiled remainder in fee,, accord- 
ing to the doflrine in Purefoy v. Rogers [a), recognized bj 
Lord C. J. Willes in Moore v. Heafeman {b). So in Doe 
V. Clayton {c), where the teftator devifed his eftate at 
Eaton to his grandfon, without any words of inheritance 
or limitation; yet this being accompanied with a prohi- 
bition \o the hulband of his daughter and heir at law to 

(«) s (^) miki, 143. (0 i\u 

!! domt 
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1807. << come upon hid premifes or hereditaments on any ac* 

count whalfoever*/^ this was held to give a fee to the 
grandfon by implication. But certainly tie daughters 
sad Others would not take lefs than a veiled remainder in taih ac- 
cording to Ives V. (a). The cafes iA Gwdrtght v, 
Dunham y and Doe v. Ferryn, do not apply 5 for there the 
word tjjtie clearly applied to children : but if the children 
of the daughters had died leaving iiTue, it could never 
have been the intention of the teftatrix that the limita- 
tton over to Wm* Rohmjon (hould take efFe£l. But if the 
daughters do not take a fee» their children mud, as the 
heir at law is at all events excluded if the daughters die 
leaving ilTue. On the 4th point there are authorities to 
Ihew, that the whole interefl of the devifor not before 
difpofed of may pafs by a refid uary claufe to one to whom 
an eftate for life was before given in the fame premifes ; J 
as Hogan V. Jachfon (i), and Ridout v. Pain (r). 

In reply, it was urged, that as the daughters of the 
* teftatrlx were admitted to take equitable eftates for lives 
in the firft indance, they could not take eftates tail by the 
limitation over in d( fault of their ijfue: which being a 
legal limitation could not coalefce with a prior equitable 
eftate for life. For the truftec takes the firft eftate ; and 
therefore the limitation over is the fame in efFe£l as if 
made in default of iffue of a ftranger, to whom no prior 
devife for life was made ; and there is no cafe to ihew 
that an eftate tail can arlfe by implication from a devife 
over in default of the iffue of a perfon to whom no life 
eftate is before cxprefsly given by the will. 
tenet y Was it not held otherwife in Walter 

{a) 3 Term Rep. 4^?. in noth, and i Fearn*s Cottu Rem. 554. 

(b) Cowp. *99. / • 

(f) 3 493 and fee alfo Camjiild v. CdLtri, 3 Eafl, 516. 

Drew^ 
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J)r€v> {a)f in the cafe of an heir at law ?] In Moone v. 
Hea/eman, the deyife over to the heirs of the mother^ in 
(Cafe the dauj^^ters died befotc their mother, was td the 
^me perfon who took the intermediate eftate : but here 
Jf^m> Robinfon^ though the heir of the teftatrix, was not 
neceflarily the heir of his aunts. And in Doe v. Clayton 
the conftru£l:ion arofe upon the different provifions of 
the whole will. Every eftate which any pcrfon can take 
on the death of the daughters having children muft be 
contingent, whether the children would tajce for life ojr 
in fee : for none of the children can take but in the 
event of their furviving the three daughters. At law the 
daughters themfelves can take nothing : on their death 
fuch of the children as are then living will take for 
life \ Of if none be then living, Wm, R.obinfon will take r 
fee. Then if the firft remainder be contingent, every* 
fubfequcnt remainder muft be contingent alfO| according 
to Lodington v. Kime {b). 

The following certificate was afterwards fent to his 
Honor. 

This cafe has been argued before us by counfel ; we 
have confidcred it, and are of opinion, that, under the 
will and the indentures of leafe and relcafc, the three 
daughters of the teftatrix, Elizabeth^ Anncy and Marga^ 
rety did not take any legal eftates ; but that Wm. Robin- 
fon the relcafee in the indentures of leafe ind releafe 
took, fubjecS: to the term of 2000 years, an eftate for the 
lives of the faid three daughters, and the life of the fur- 
yivor of thc.u 5 and that fuch of their children as fhall 

(^) Cm. Rfi>. 371, and vide ^target v. Grant y per Farkrr C. 10 Mod^ 
J-03- 

I Sulk. 24, ♦ 


i8q|* 

RosxNtay 

againfi 

Curt 
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be living at the death of the furvivor of the faid daugh- 
tbts of the teftatrix will take ellates in fee, as tenants 
in common, fabje£l to the faid term of years. 

Ellenborouch. 

17th June 1807, N. Grose. 

S. Lawrence. 

S. Lb Blanc. 


7 ttta 


Giles and Another againji Perkiks and Others, 
Aflignees of Dickenson and Others, Bank* 
rupts. 


A cvftomer J^ ICKENSON and Co. were bankers at Birmingiam, 

Suer^to with whom the plaintiffs had opened a banking 

eftunvy, whofe account in 1 804, which was continued down to 
cufton it wa« 
to credit their 
cuftoticrs for 


the 1 8th of November 1805, when Dickenfon and Co* 

the aiiount°of payment and became bankrupts. On the 112th 

ibeh bUs, if ap. Qf Ug^ember 180C the plaintiffs paid into the bank three 

proved, as cafli, ^ a * 

(charging in- bills to the amount of above Jioo/., which were in- 
titicd tj recover dorfcd bv them, but were not due ixW December and Janu^ 


back fich bills 
in fpcce from 
the bankers be- 
coming bank* 
rupt 5 tic ba- 
lance of his calh 
account inde- 
pendent of fuch 
bilh being in 
bis favour at 
the time of the 


ary following 5 and at the time of the bankruptcy there 
was a confiderable balance due to the plaintiffs' upon 
their cafh and bills (due) account, independent of the 
three bills In queflion. It was flated to be the prafticc 
of this and other banking houfes in the country, that 
when bills which were approved were brought to them 
^d^i^p^ment by a cuftomcr, though the bills were not then ducj 

,rcwivT<uptn if ^ them 

luch bills by jjj 3 0^0(3 fmjj with cafli, or paper which was immedU 

the aflignees, o . 

they are liable atcly payable, to the credit of the cuftomer 1 giving him 

to refund it to 

the cuflomirr in euther caQi or liberty to draw upon them to that amooqt* 

an afiion for *. \ 

Bwney iiad and received* ' 

And 



iM THE Forty-eighth Year of GFORGE III. 


And the bankers fo far conddered thefe running bills 
(which were always indorfcd by the cuftomcr) as their 
own> that they would^ as convenience required, pay them 
away to other cuilomers in the ufual courfe of bufinefs, 
or tranfmit them to their own correfpondents in London : 
and intered was charged on both Hdes the account on fuch 
paper tranfa£lIons ; and if the intered account turned 
out to be againd the cudomer, the bankers alfo charged 
a certain commif&on. Differing in this refpedi from the 
pra£iice of bankers in London^ who upon the receipt of 
undue bills from a cudomer do not carry the amount di- 
redifly to his credit, but enter them (hort, as it is called ; 
that is, note down the receipt of the bills in his account^ 
with the amount, and the times when due, in a previous 
column of the fame page; which futns when received are 
carried forwards into the ufual cadi column. In the pre- 
fent cafe the aflignees of the bankrupfs confidcring that 
the three bills in quedion had been entered in the bank 
books in common with cadi, and that by the ufual mode 
of dealing" the plaintiffs might have drawn for the amount 
before the bills were due, refufed to deliver them up to 
the plaintiffs on demand ; and as they became due the 
aflignees received the money from the acceptors, to the 
ciedit of the bankrupts* edate : for which the plaintiffs 
brought their adion for money had and received. And 
the quedion was, whether they were entitled to receive 
back thefe bills in fpecie from the bankrupts at the time 
of their bankruptcy, the fame not being then due» though 
indorfed by them, and the balance of the cadi account 
being in favour of the plaintiffs ; or whether they were 
only entitled to come in as creditors under the commif- 
fion for the whole amount of their banking account. 
Ebrd Ellmbmugh C. J. was of opinion, at the trial before 
10 hioi 
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him at Guildhall^ that the plalntlfFs were entltlsd to re> 
cover ; and they accordingly obtained a verdift for thie 
amount of the bills* 

Garrow and Richardfon now moved fof a new trial $ 
relying on the courfe of dealing of country bankers who 
always entered approved bills at the ufual fliort dates, as 
cafli, and gave the cuftomers the benefit of drawing upon 
them for the amount accordingly. And he referred to 
Bent V. Puller (a), where there having been a general bill 
account between two parties, one of whom became bank- 
rupt, it was confidercd that the folvcnt party, in whofe 
favour the balance was, rould not maintain trover for the 
bills depofited by him with the other \ they having been 
paid in on a general account, and not fpecifically appropri- 
ated to anfwer particular drafts which had not been paid 
by the bankrupt* 

Lord Elle NBORoue^H C. Every man who pays bills not 
then due into the hands of his banker places them there, as 
in the hands of his agent, to obtain payment of them 
when due. If the banker difeount the bill or advance 
money upon the credit of it, that alters the cafe ; he 
then acquires the entire property in it, or has a lien on it 
pro tanto for his advance. The only difference between 
the praftice Hated of London and country bankers in this 
refpc£k is, that the former, if overdrawn, has a lien on 
the bill depofited with him, though not indorfed ; where- 
as the country banker who always takes the bill indorfed, 
has not only a lien upon It, if his account be overdrawn, 
but has alfo his legal remedy upon the bill by the indorfe- 

(^) 5 Term Rep. 594. and vide Buckler v. Butti^ant^ 3 Eafl, 72. Sed 
Parke v, BHaJon^ 1 544, and Finch Walker^ % Blue. 1154- 

ment ; 
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mentif but neither of them can have any lien on fuch 
bills until their account be overdrawn : and here the ba« 
lance of the cafh account at the time of the bankruptcy 
was in favour of the plaintiffs* 

Per Curiam, Rule refufed* 


ff 


iSoiyt* 

Citcft 

egainjf 

PjlRKllIf* 


DoEf on the Demife of Webb, againjl Dixon. 

^HE defendant held the premifes, for which this ejefl:- 
ment was brought, fituated in Cornwall^ as tenant at 
rack-rent, under a leafe, the habendum of which was for 
14 or 7 year^. Notice was given by the landlord to de- 
termine the leafe at the end of the firft feven years ; and 
the queftion was, whether by this mode of demife an 
option were referved to the landlord, as well as to the 
tenant, of determining the leafe at the end of feven years, 
or whether the tenant alone had fuch option. At the 
trial before Lawrence J. at Bodmin, there was cited, in 
fupport of the Icflbr's right to bring the ejedlment at the 
c/id of the feven years, Goodright v. Richardfon (a), where 
it was confidered to be the intention of the parties under 
fuch a demife. that either might determine it at the end 
of the firft period. And the rule of conftruBion there 
laid down, it was faid, was moft confonant to the mo- 
dern confideration of leafes at rack-rent, regarding them 
as mutual contrafls, equally beneficial to both parties, 
and not merely as grant?, from the ieflbrs to the leffecs ; 
in which view the old rule of conftruffion was applied 
to them, that every grant ftiould be taken moft ftrongly 
againft the grantor and for the benefit of the grantee. 

S Oa 


Mondejy 
Nw, 9tb# 

Under a I«afe 
for 14 or fcvctl 
years, the kffet 
only has the 
option of deter- 
mining it at th« 
end of the firft 
fcvcn years ^ 
every doubtful 
grant being 
con If rued In 
lavour of the 
grantee. 
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On the other hand it was obferved, that this was not the 
point in judgment in that cafe, but an obiter opinion only : 
and that the contrary was decided in the fubfequent cafe 
of Dantt V. spurrier (a), which was a cafe fent by the 
Lord Chancellor for the opinion of the Court of C. B. ; 
and underwent much condderation ; and where it was 
finally held and certified, that on a leafe granted for 7, 
14, or 21 years, the lefTee alone had the option of deter- 
mining it at the end of 7 or 14 years : and that went upon 
the old principle of law in favour of grantees, where the 
grant was doubtful. The learned Judge held himfelf 
bound by this laft determination, and nonfuiced the 
plaintiff* 

Lens Serjt. now moved to fct afide the nonfuit, and 
brought thefe confli£liog authorities in review before the 
Court. But by 

Lord Ellenborough C. J. All doubts which might 
at one time have exifted on the fubje£f are concluded 
by the decifion in the Court of Common Pleas, which 
was made upon full Confideration of the Cafe in this 
Court, and the antecedent authorities ; and which pro- 
ceeded upon the application to leafes of the general prin- 
ciple, that where the words of a grant are doubtful, they 
are to be conftmed in favour of the grantee : and that 
was certified to the Lord Chancellor, who muft be taken 
to have been fatisfied with the decifion^ 

Per Curiam, 


Rule refufed. 
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Doe, on the Demife of Ducket and Ladbroke, 
againjl Watts. 

the trial of this ejeflment before Kooke J. at War^ 
wick^ the klTors of the plaintiff (hewed a prima facie 
title. The defendant, who claimed under her late huf- 
band's will, having conkflld leafe, entry and oufter, 
gave in evidence a fine fur cognizance de droit, &c. 
levied by her hufband before his death, as of laft Eafter 
term, with proclamatUns, of which one proclamation was 
nia<le on the 8th of May in that term, and another on the 
i6th of June in Trinity term; but the plaintiff having 
ferved his declaration on the 23C1 of May^ one proclama- 
tion only had been made before the commencement of 
the fuit. But no actual entry had been made by the 
leiTors to avoid the fine : and the queftion was, whether 
fuch entry were neceffary to maintain the aeftion ? The 
learned Judge held, that as the four proclamations had 
not been made, the fine was not fo far complete as to 
render an entry neceffary by one who had title previous 
to the bringing of the ejedlment ; and therefore the 
plaintiff obtained a verdi<Sl. 


1807. 

^uefday^ 
Nov^ lOtli, 


Where ejc£t- 
mer\t is brought 
aiUT a fine le- 
vied by the de- 
fendant, but 
before all the 
proclamations 
have been made 
under the Rat. 

4 H. 7. c. 24. it 
is not neceflary 
for t!ie leflTor to 
prove an a^ual 
entry to avoid 
fuch fine j con- 
lidt'rin)^ it to 
opt rate only as 
a fine at com- 
mon law : but 
by the defend- 
ant’s contefijon 
of leafe, entry, 
and ourter, tlic 
merits O' ly of 
the Icflbi ’s title 
are put in ifTue. 


Balguy moved to fet afide the verdicl on the ground of 
ihe Judge's mifdireilion in law : for that the effedl of a 
fine at common laW is to deveft all the prior eftates, which 
can only be revefted again by entry, or by judgment in a 
real a 3 ion(ts). Then the ftat. 4 H. 7. c. 24., which 
fuperadds the proclamations, does not alter the effeft of 
the fine at common law in that refpe£l [b). Therefore, 
though the fine in this cafe could not operate as a fine 

{b) Goodright V, Fsneptrp 8 EaJ}, 565. 

C with 


(tf) Vide Piowd. 357. 

VoL. IX. 
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W^ith proclamations, fo as to bar ftrangers within 5 years; 
yet dill it would have the effe£t of a fine at common law, 
and confequently an entry would ftill be necelTary to avoid 
it and reveft the old eftate. It is true that in Jenkins d. 
Harris v. Prichard [a)^ it was faid that an aftual entry 
was not neceflary to avoid a fine without proclamations : 
but that was not the principal point in judgment ; but 
ordy a fecondary point, which became unneceflary to be 
decided, as the Court were clear that the Icflbrs of the 
plaintiiF had no title. And it feems not to Iiave been 
argued at the bar, or much confidered by the Court. It 
is contrary to principle ; and Ploiuden 265., which is re- 
ferred to in the margin of the Reporter, fo far from fup- 
porting the pofition, rather bears againft it : for there it 
was confidered that the ftat. 4 H. 7. 24. did not alter 

the form or fubftance of the fine at common law, but 
only enabled the party to add proclairwtions to it for 
another purpofe : and, therefore, though any of the pro- 
clamations upon a fine, according to that ftatute, fhould 
be erroneous, as if made on a Sunday y it would not avoid 
the fine itfelf, which would dill operate as a difeontinu- 
ance at common law. 

Lord Ellenborough C. J. The ftat. 4 H. 7. makes 
a fine with proclamations a bar, faving the rights of per- 
Tons who purfuc them by aclion or lawful entry within a 
certain time. In Oates v. Bridon {h) Lord Mansfield faid 

(^) z mij. 45. 

{b) Bull. N. P. 103. Vi<fe S. C. 3 Burr, 1S97. where Lord Mansjleld*^ 
expreBion is more general j that to avoid a fine there muA be an adtuat 
entry, &c. and that in all other cafes the confeflion of leafe entry and 
ouRer is fufficient : without adverting to the diftindUon, as in the note 
in the Law of Nifi Prius, between a fine nvJth proclamations y and a fine 
at common iaw. See aJfo Gwdrigbt v. Qatar y Dough 47S. and Smith v. 
Clyffordy i 7’frjH Rep* 


6 


that 
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that the confeiEon of leafe^ entry, and oufter, was fuffi- 1807* 
cicnt in all cafes except in the cafe of a fine with pro- 
clamatiomy in whicli cafe it was neccflary to prove an 
actual entry. The entry therefore previous to the bring- 
ing of an eje£tmeht is only neceflary by the words of 
the ftatute fo far as refpe£ls a fine with proclamations ; 
an ejeSlment not being confidered as an affiottf within the 
meaning of it. So is the cafe of Jenkins v. Pritchard {a) \ 
and the pradice ever fince has been in conformity wdth 
that decifion. And v/hen it is faid in feveral cafes 
that an entry is neceffary before ejedlment brought to 
avoid a fine, it muft: be underftood of a fine with pro- 
clamations {b). The point, therefore, having been fettled 
in thefe cafes, there feems to be no ground for difturb- 
ing it. 

Per Curiam^ Rule refufed (r). 

(«) 1 ffVf. 45 * 

(i) Berrington v. Purkbutp, Andr, fij. and % Stra. ioS6. was the cafe 
of a fine with proclamations, as appears from the argument. 

(f) The refoiution in this cafi* is contrary to the decifion of C. F. in 
^apner d. Beclkam and Otkfn v. Mcrlott uud Another, Judies, 177.} which 
was not referred to upon this accation, nor noticed in the cafes of yen* 
ifini V. Prichardy and Oates V BriJcr.y though prior to both In point of time. 

Lcl. C . J. Pfilles there faid, that the Court would not determine whether the 
fine there was to be confidered as a fine with proclamations, or not ; the 
adllon having been brought before the time when all t!ie proclamations 
wereexpiral j and all the proclamations having been made that could 
be made before that time : bccaufe it was clear that it was a fine of one 
fort or another j and there was no pretence to fay that the fine was void. 

And if not void, all the Court were of sOpinion, that when a perfon in 
polftfrion levies a fine of any fort, the parties out of pofTefiion cannot 
maintain an ejedlment without an adlual entry. Lord Kenyon alfo, in 
Compere y, Hieks, 7 J’erm Rep. 732, obferved, that in Berrlngtm v. Park^ 
hurjiy as reported in Andrezus, X36. Lord Uardzokke faid that in the cafe 
of a fine, the party had no title before jpntryj not on account of the flat, of 
.H. 7., but on acsount of the puifiance of a fine at common law# 

C % 



So 
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Do£ 

ttgainfi 

Watts. 


2 Inft. 518. 
and vide Serjt. 
iyjlianii'% Note 
on Clarke Py» 
wglly I Saund* 


On the other hand, the ncccffity of an entry, before tje^lment brought, t» 
avoid a fine Teems in other cafes, prior to thofe, to have been put upon 
the ground of the fiat, of 7. in relation to a fine with proclamations ; 
as in LuttereVs cafe, Moor^ 450. ; and in AioJdeys cafe, ih. 457. where 
it is faid that the fiatute is to be confirued firidtJy, being made for the 
fecurity of titles. Alfo at common Jaw it was neceflary to enter for a 
condition broken ; but in lAttle v. Heatony 1 Salk. 259. (which was endea- 
voured to be diftinguifiied from the cafe in iVillei) an entry was held not 
be necefiary before the bringing cf the cjedlmcnt. And the opinion of 
Lord C. J. Hole was referred to, who in an cjeflment tried before him 
at the affizes in Buch had held that the confcfiif)n of leafc, entry, and 
oufier, was fufficient 5 in which opinion ail the Judges afterwards con- 
curred with him upon a cafe referved. And fubftqncnt refolutions to 
the fame tffed were alfo referred to. Jt is true that the confeffion of 
Icafc, entry, and oufier, as was obferved l?y Lord C, J. TFillesy is, is to 
the entryy a conftffion of the entry of the Jcfilc, and not of the 
Icffor, in ejedfment : but it muft alfo be recollected that by the ancient 
practice, to fuperfede which the rule for confeffmg leafe, entry, and 
oufier was made in the time of Lord C. J. Rolle, {Rumington on Eject- 
ment, 14.) leafes to try title in ejeCtment were actually fcalcd and de- 
livered on the land itfelfj and confrquently the lefibr mufi have entered 
upon it before, in afiertion of his title : bccaufe, fay the books, it was 
maintenance in any one who was out cf pofiefTion to convey to another. 
And indeed where the righful owner was diflTcifed there might be fome 
rilk of his failing in his eJeCtment, if he had merely entered and after- 
wards executed a leafe off the land j for the diflTcifee continuing in, or 
immediately after regaining, poffefiion, W’ould have operated as a new 
diffcifin, and confequently as a rc-diffeifm of the leflbr at the time of 
executing the leafe. Then there is nothing In the fiat. 18 Ed, i.ft. 4. 
de mode Icvandi fines, which requires that an entry (hall be made on 
the land in order to avoid the fine j though it concluded thofe who had 
right if they made not their claim of their aCtion within a year and a 
day fur la ^le ; that is, upon the foot of the ftte 5 and not by the countr^y as 
it is tranflated in Runningten^b edition of tbe Statutes, and other books j 
as if it liad been written pays infiead of pie. Vide 2 Blac. Rep. 994. But 
Lord Coke feems to confider the fiat, of Ed. i. as repealed by that of 11 7. 
fo far as to render an entry of the party's claim at the foot of the fine 
unavailable at this day. Certainly it mufi be unavailable againfi a fine 
levied with proclamations according to the latter fiatute. And fince 
the fiat. 21 yac. i. c. i6* the party liaving a right of entry has 20 years 
’^thin which to make his entry after his right accrues ; but by fiat. 

4. 
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4 Ann* c. 1 6. f no claim or entry on lands lhall be of any force or 
effe^ to avoid any fine levied with proclamations ^ or fhall be a fufficient 
entry or claim toithin the patute of James i. unlefs an a6iion fhaU be 
thereupon commenced within one year after, &c. and profecutec] with 
effect. Upon the whole it feems now that for every purpofe, except that 
•f avoiding a fine luith proclamations^ in which cafe the Hat. of //. 7. requires 
an entry^ the bringing of an ejectment will ferve the fame purpofe } and 
indeed, if the good fenfe of die tiling is to be regarded, *it Teems better 
adapted to aniwtrany uftiui purpofe for which an adlunl entry on the 
land wa^ ongln'dly required, or can at this day be made, Uut if the 
conlclTion of the hajc made by the leffor in ejectment be evidence of an 
admifiion on the part of the defendant, that the lefljr had made an 
aftual entry on the land before or at the time of making the in 

order to r liable him lawfully to make itj it fhouid feem, while the matter 
was le-^ in.c/ra, that tl.e fame evidence might have been applied to a fine 
levied with proolamailons under the ftatute of//. 7. without doing vio- 
lence to tiie woids of that Hatute. 


1807. 

Doe 

azainfi 

Wait? 


Donovan, Affiffnee of Kennett, an Infolvent TuMay, 

AW. loth. 

Debtor, again, f Duff, Aflignee of the fane 
Kennett under a Commiflion of Bankrupt, 


^^HIS w?is an at^lion for money hid and received by the 
defendant to the pliintiff’s ufc, the proceeds of 
property belonging to the bankrupt which had been dif- 


Neither the 
b'liikrup , uor 
an> pi. '.bn 
claiming from 
him by wfiign-. 


pofed of by his alTignee under the commiflion. The 
bankrupt had no certificate. The plaintiff became a 
creditor of his after the commiflion lued out, and fubfe- 
quently took, an affignment of his cifecls under the laft 
infolvent debtors’ a6l: and after the bankrupt had made 


ment (ubie- 
quent to the 
conimjfiirn of 
bankrupt, Ifiall 
be p rmitrtd in 
an action at l.iw 
to quefiion the 
validity of fuch 
commiflion, and 


application to the Great Seal to fuperfede the commiflion, 

(on which an iflue was direfted to try the validity of it, the 

' J J 9 I aiv<rupt I a kept 

under it, by 

proving an cf bankruptcy committed by the bankrupt piior to the petitioning creditor’s 
debt j thougfi it be alfo fhewn that there was a fufhc.ent pebtioning creditor’s debt 
exifling at tlv. time of fuch prior aft of bankruptcy, whereon a better commifliott might 
have been Tuedoyr. 
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Donova V 

agaivft 

Durr. 


but on which no further proceeding was had *,) the plain- 
tiff now brought this aftion ; and in anfwer to the de- 
fendant’s proof of a petitioning creditor’s debt, an zQ: of 
bankruptcy, and the commifGon regularly fued out there- 
upon under which he was chofen affignee, the plaintiff 
called the bankrupt to prove an adl of bankruptcy prior 
to the petitioning creditor’s debt, in order to invalidate 
the commifTion *, and alfo oflered proof of a good petition- 
ing creditor’s debt exilling at the time of fuch prior a£l 
of bankruptcy, whereon a new commifTion might be fued 
out. But Lord Ellenborough was of opinion, at the trial 
at the lad fittings at WeJlnntiJUry that it was not compe- 
tent for the bankrupt himfelf, or any perfon (landing in 
his fituation, tike the plaintiff, to controvert the claim of 
his affignees under a commifTion regularly fued out, by 
(hewing a prior acl of bankruptcy ; however fuch a defence 
might be fet up by a debtor of the bankrupt refifting a 
claim made by the affignees under the commiffion againft 
him ; as It opened a great door to fraud ; and there was 
another and more proper method pointed out by the fta- 
tutes for the bankrupt to obtain redrefs, by application 
to the Great Seal to fuperfede a commiffion improperly 
iffued againft him. The defendant therefore obtained a 
yerdidt. 


Marryai now moved for a new trial, and referred to 
^he clafs of cafes where commiffions of bankrupt have 
been confidered to be nugatory, on trials at nifi prius, 
upon proof of a prior a£l of bankruptcy, and a fufficient 
petitioning creditor's debt at the time whereon to fupport 
^ commiffion. Doe v. Boulcot (a), Toms v. Mytign (b)^ 

(a) 2 N, P. Caf, 595, ( 1 ) 1 Stra, 744. 

and. 
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and Bingley v. Maddifon (a). And if a debtor of the 1807. 

bankrupt may obje£l to the claim of the aflignees fuing , — - 

. Donoyan 

for the property of the bankrupt, on account of proving <tgainjt 
an a£t of bankruptcy prior to the petitioning creditor’$ 
debt, there feems no reafon for precluding the bankrupt 
himfelf, or any perfon claiming from him fubfequcnt to 
the commiflion, from availing himfelf of the fame ob- 
je£iion. The objeGion goes to the validity of any debt 
contra£lcd after an a£l: of bankruptcy, as proveablc 
under a commiffion founded upon fuch aft of bankruptcy; 
and this is fupported by feveral afts pafled to make debts 
of a certain dcfcription fo proveable : as the flat. 7 G. i. 

31. making bills, &c. payable at a future day, prove- 
able under a commiifion fucd out on a prior aft of bank- 
ruptcy : the flat. 5 G. a. c, 30. /. aa. enabling fuch 
bills, &c. to be a fufTicieiit petitioning creditor’s debt : 
and laftly, the flat. 46 G. 3. c. 135., which enables bona 
fide creditors, without notice, to prove their debts under 
any commiflion of bankrupt, notwithftanding any prior 
fecret aft of bankruptcy. Elknborough C, J. The 

cxifting commiflion can only be cut down by (hewing that 
another better commiflion may be taken out ; and that can 
only be done by fiiewing not only an aft of bankruptcy 
antecedent to the prefent petitioning creditor’s debt, but 
alfo a fufficient petitioning creditor’s debt exifting at the 
time of fuch prior aft of bankruptcy.] That was (hewn. 

[IaOx^ Elletiborough C. J. Still, the only effeft of that 
was to fhew that forne other perfon^ as alfiguec under a 
commiflion to be fued out upon fuch prior aft of bank- 
ruptcy, would have a better title than the defendant : but 
it does not prove that the plaintiff has a better right.] 

^ the mean time, and until another valid commiifion 


(<j) B. R, Mich. Bdinkt. Lav/it tb. s. 

C4 


wa« 
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1807* was fucd out, the right to the properly would be in the 

• plaintiff by afEgnment from the bankrupt. 

Donovah 

Lord Ellenborough C. J. That brings it to the ori- 
ginal queftion again, whether Kennett himfclf could have 
maintained this a£Hon againft his afGgnte under the com- 
miffion of bankrupt, by evidence that he had committed a 
prior a£t of bankruptcy j for his affignee fubfequent the 
commiffion cannot be rn a better fituation than himfelf. 
I know of no inftance where fuch proof hi\s been admitted 
on the part of the bankrupt and for his benefit againlt f he 
aflignees under the commiflSon : but I know that in a c'^fe 
before Lord Loughborough when Chief Jaft»ce of the 
Common Pleas, he refufed to permit a bankrupt, in an 
aAion againft his own affigntes under the commifnon, to 
prove a prior a£t of bankruptcy, in order to ncicat the 
title of the aflignees : and indeed it would be pregnant 
with enormous mifehief to fuffer it. If the bankrupt be 
aggrieved by the commiffion Wd out agabift him, he 
may apply to the Great Seal for relief, whi ;h tlie ft nutes 
have authorized the Lord Chancellor to adminifter. But 
here we have it admitted that fuch an application has 
been made 5 and not fucceeding there, it is now attempted 
to queftion the commiffion in this collateral obje ionable 
fliape, after the bankrupt himfelf has acquiefeed in it, and 
after an ineffedual attempt to impeach it dire£Uy before 
the proper tribunal. 

Lawrence J. If this were permitted to be done, it 
would place every affignee of a bankrupt in a dreadful 
fituation. For then, after a commiffion had been fued 
out upon a clear adl of bankruptcy proved, to which tBc 
bankrupt fubmitted, Without queftion, at the time ; and 

after 
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after his property had been collefled and diHributed un- 1807. 

der that commiflion 5 it would be in the power of the " 

Domovan 

bankt upt^ if it w^:re competent to him to adduce fuch agahji 
evidence, by bringing an aftion for money had and re- 
ceived againfl his afiignees, and proving a fecret zQ: of 
bankruptcy prior to the petitioning creditor's debt, to re- 
cover from his aflignees the >yhole amount of his property 
after diftribution. 

The other Judges concurred in refufing the Rule. 


The King azcLtnfi Sweet. Wednesday^ 

^ M-y. jith. 

A n order of filiation, made at the quarter feflions for order of 

n . , filiation and 

the county of Surry, ftated that maintenance 

Whereas It appears to this Court, as well on the com- no pooler 

plaint of the churchwardens and overfeers of the poor of 

the parilh of Saint Marx, Newington, in the county of dt terdant 
^ y vi '10 pay the colls 

Surry, as on the oath of Elizabeth Kenrick, finele woman, the p.riih in 
^ ' O obtam.n- the 

that flie the f ud E. K, oa 13th May 1805 was delivered order : but 

of a male baftard child in the faid pariCh of Ntwington, ord^ V^Jrted 

and that the faid child is now chargeable to the faid parifli 

and likely fo to continue : and further, that one Jofeph fenan.e, and 

did beget the faid child, &c. And whereas the r lor coih, 

^ tlic order w as 

faid J. S. hath been duly fummoned to be and appear cjuafiied ub 10 

/ 1101 thei.uter, and 

before this Court, and hath been now heard, &c. but no confirmed as to 
fufficient caufe hath been fliewn why he fliould not be 
adjudged the reputed father of the faid child : now (upon 
hearing counfel on both Tides, examination of witneffts 
upon oath, and the premlfes fully confidered,) it is ad- 
judged by this Court that the faid Sweet is the reputed 
father cl ih^ faid child : and it is ordered, as well for the 

better 
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1807. better relief of the faid parifh of Newington as for the 
fuftentation of the faid child, that the faid % S. fliall and 

againft forthwith UDOii notico of this order pay or caufc to be 

Swift. , , , ^ 

paid to the churchwardens, &c. ol Newington j iiL 

6s. 6d. for and towards the lying in of the faid Elizabeth 

.Kenrich^ and the maintenance of the faid child to the 

time of making this order ; and the further fum of 1 2I. 

for the cofs of the faid parifh in and about the obtaining of this 

order. And it is further ordered, that the faid J. S. 

fliall likewife pay to the churchwardens, &c. of Newing^ 

ton^ &c. 3r. 6d. weekly, &c. during fo long time as the 

faid child (hall be chargeable to the faid parifh of New-^ 

ington.^* 

Two objedlions were made to this order; ift, that 
there was no fufficient adjudication of the birth of the 
baflard child in the parifh of Newington, but only a re- 
cital of that fafl:- adly. That the Seffions had no jurif- 
didion to award the payment of coils. 

Garrow (hewed caufe in fupport of the order. As tm 
the firft objeftion ; it is fufficient that the fa£l of the 
baftard’s birth in the parifh is recited by the juftices as 
appearing to them upon the complaint of the parifli offi- 
cers and upon oath ; and unlefs that were proved the 
juftices could not have made the order on the defendant 
as the putative father. Rex v. Gravefend (a), and Rex v. 
Moravia [b), are in point. And the fame conftruftion 
was made in Rex v. Fox, Tr. 29 & 30 G. 2 ., cited by 
Lord Kenyon from his own MS. in Rex v. Price {c) \ both 
of which orders were in the fame form, in this refpefl, 
as the prefent. The cafe of The King v. Moravia fur- 

(<j) £. 15 C?. 2, MS. 1 ConJTi Ben, 437. //. 595, 

(h) Jbe fl, 596. (f) 6 TVrw Bef. 148, 

niflies 
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niflies an anfwer to the fecond obje£lion alfo ; for there 
a fum in grofs adjudged to be paid for the maintenance 
of the child and other incident charges and expences^' was 
held well : and as the cojls which the pariQi arc put to in 
fccuring the reputed father and obtaining the order 
againd him would fall under that general defcriplion^ 
there can be no obje<5iion in dating tlie charge for c^s 
in the order. The cafe of The King v. Skinn {a) may be 
cited as an authority the other way *, but that only goes 
the length of fliewing that the Seflions cannot delegate 
to the clerk of the peace the power of taxing the amount 
of the cods awarded by them. And Rex v. Ne/fon {h) is an 
exprefs authority that the Court have a power of award- 
ing cods upon an order of filiation ; fupported as the re- 
port is by the original order for cods made in that 
cafe (c). 

(a) £• 15 G. 2. MS. I Confl's fL 551. {h) 1 Vtntr, 37. 


(f) Die Feneris prox. port. 15. San&de Trinitatis, anno Car* zdi 
Regis. 

North TUSH, Ordinatum eft quod defendens inveniat fecurlta- 

C tem pro manutenentia fpurii per ipfum nuper 
Benj. Nelson, j geniti fuper corpus Eh%abetba Barrett 'y ct r7militeF 
pro indemnificationc parochianorum de Orten in comitatu praedidto ab 
codem fpurio. Et quod idem defendens folvit omnia cuftagia et expenfa 
que iidem parochiani expendcrunt in et circa manutenentiam prsdifti 
fpurii, et pradi£lae EH%abetha Barrett, tempore incubationis ejufdem 
Elmahetba, Necnon quod idem defendens folvit praedidfis parochianis 
omnia cuftagia et expenfa quae iidem parochiani expenderunt in et circtf 
4efenfionem et preftcutUnem ordinii per jufticios pacis comitatus praedidti 
fa^fi verfus defendentem pro manutenentia pixedldU fpurii a tempore ^U9 
9rdo ilia lie fa6la fult. Et quod I'bomas Eanjhcrw Miles Interim attenda- 
tur cum comptis cuHaglorum et expenforum priedidtorum paroebiano- 
rum fic (ut prefertur) expontorum, et quod idem ^bomas Fanjhayt 
|certiEcabit curiae hie fuperinde. 

Ex motlone W Lovell, 

Per Cur^ 


The KiNi 
againft 

SwtRT. 


LaweSf 
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it 

1807. LaweSf in fupport of the firft obje£lion, referred to 

Rex V. Cuddinpton (a) as in pointy that the order (hould 
The King « , \ i r * , . , 1 

aimnfi Hate that the baftard was born in the parilh to which the 

relief was ordered ; which was not cited in Rex v. Grave/- 
endy and Rex v. Moravia. [The Court obferved, that it 
did not appear in that cafe what the form of the order 
was : the fa^ might no where have appeared in the or- 
der.] In Rex V. Butcher {h)y where the order ran ; ** Wc 
and jS.| two juftices, &c. refiding within the limits 
where the pari(h church is, within which parijh the child 
was horny do,” &C‘ ; it was held not to be a fufficlent 
averment that the child was born in the parifli to which 
the relief was ordered. Ouriam. The obje£lion 

there v as o: -rother fort, vz. that it did not appear 
that the parifli order d to be d was ‘he fame parifli 

where the child was born.] Secondly, The SciSons 
have no jurifdi£Vion to award colts in any r.Te except by 
ftatute ; "and none of the llarutes ic) touching baftards 
give the juftices fuch a power. In Rex v. Moravia^ the 
objection was to the generaiitv of the charges and ex- 
pences as incident, not to tlie obtaining the order of fili- 
ation, but to the maintenance of the childy of which the 
cofts of obtaining the order could form no part : and even 
that did not pafs without great doubt. And the order 
for cofts referred to in The King v. Nelfon was an order 
of this Courty and not of the Seflions 5 which was proba- 
bly made upon the particular circumftances of the cafe 
attending the removing of the orders by certiorari ; and 
lefts altogether upon the general diferetionary power of 
the Court in all cafes where an improper ufe is made of 

(if) E. ^Ann. i 434. /=/. 583. {h) J Stra. 

(r) 1 8 Eli%, <-.3. 7 Jac. 1. c. 4. 3 Car, 1. 4. j 3 & 14 Car* 2. c. tt, 

6 G* 2* c. 31. and ^ G. 3. c. 82. 

2 


tbeir 
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their procefs* And the cafe of The King v. Slinn is an 
authority, as far as it goes, to (hew that the SelTions have 
no power to award cods. [Groje J. dated, that he felt a 
difficulty upon the words of the ftat. i8 Eliz, c. 3. /• 2. 
which direfls the juftices to take, order, as well for 
the puniffimerit of the mother and reputed father of fuch 
baftard child, as alfo for the better relief of every fuch 
parijb in part or in all.’* And unlefs the magiftrates be- 
low had a power of diredling the cofts of obtaining the 
order to be paid, fo far from the pariQi being relieved, it 
might in fomc cafes be burthened ftill more than before.] 
The fame might be faid in the cafe of other orders made 
by judices of the peace ; but except in certain cafes where 
a power to award cofts is cxprefsly given, it never was 
confidered that fuch a power was incident to the power 
of making the order for the relief of the parties aggrieved. 
There is no common law jurifdi£lIon even in this Court 
to give cofts upon procefs ; but it is given by different 
ftatutes. 

Le Blanc J. obferved, that at any rate Mr. Lawes 
could only pray that fo much of the order as direfted the 
payment of the 12/. for cofts (hould be quaffied. In an- 
fwer to which he fuggefted, that the order being one and 
entire could not be divided. But the learned Judge faid, 
that the juftices themfelves had feparated the fums in 
their order. 

Lord Ellenborough C. J. The firft objeftion made 
is, that there is no adjudication of the parifh where the 
child was born : but when the order ftates, that whereas 
it appears to the juftices on the oath of the mother that 
fhc was delivered of the child in the pariji of Newington 5 
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1807. wc mufl; underftand it as an affirmative propofition by ihf 
“ juftices that the faft was fworn to by the mother before 

againft thcm, and that they find it to be true \ for thiy proceed 

upon that ground to adjudicate that the defendant is the 
reputed father^ and that for the better relief of that pariffi 
he (hall pay fuch and fuch fums : and by the ftatute, giv- 
ing relief in this cafe, the reputed father is only bound to 
pay fuch relief to the parifh in which the baftard child is 
born. And there is no cafe where an order in this form 
has ever been held to be bad ; for in T‘he King v. Butcher^ 
which was fuppofed to come neareft to this, the ambi- 
guity was of ano*^her fort. Secondly, it is objefled that 
there is no exprefs power given by any of the ftatutes to 
the juftices to award cojls in this matter ; and that, with- 
out that, they have no fuch power. The only words of 
the ftat. t8 EUz. relied on are, ^hat the order is to be 
made for the better relief of the pariffi ; which it is faid, 
cannot efFeOually be relieved, without fuch a power- 
But there does not appear to be any inftance from the 
paffing of the ftatute to the prefent time when the jullices 
have awarded cofis : the only cafe which has been found 
feeming at all to bear the other way is that* of The King 
V. NeJfon : but upon looVing into it more accurately, it 
appears that the award of the cofts there ^ be pai<! was by 
the order of this Court upon the rem^al o£ the original 
order by certiorari 5 and thofe it is evident were cofts in- 
curred fubfequent to the making of the original order, by 
the very terms of it. Under what particular circumftances 
thofe cofts were awarded does not appear, as there is no re- 
cital of the matter in the order itfelf. The cafe of The King 
V. Skinn may indeed be open to the anfwer which has been 
given, that at any rate the Seffions could not delegate the 
power of taxing the cofts : otherwife it would bear againit 

thf 
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the power contended for. In TChe King v. Moravia the 
quellion turned on the generality of the award of ** inci* 
dent charges and cxpences but the charges and expences 
there meant were fuch as were incident to the maintenance 
of the child. There is therefore no cafe which enables us 
to put the conftruftion contended for on the words of the 
ftatute of Elizabeth^ as giving the juftices authority to 
award cofts in this cafe. Then let us look to the reafon 
and view of the ftatute itfclf to fee if fuch muft have 
been the intention of the Legiflature 5 for it might not be 
too late even now to put a right judicial conftruaion 
upon it, if a wrong conftrufiion had been put upon it by 
ufage. But there is nothing appearing in the ftatute 
which ncceflarily requires fuch a power to be given to the 
juftices : the mifehiefs recited are the charges of keeping 
the baftard children, and the evil example of others j for 
each of which a particular remedy is given 5 the one by 
making an order for the charges already incurred by the 
parifti on account of the child, and for its future main- 
tenance 5 the other by the punifliment of the lewd mother 
and reputed father. Therefore neither in exprefs terms, 
nor by fair inference is there any power given to the 
juftices to order the cofts of obtaining the order to be 
paid by the defendant: the order therefore is bad pro 
tanto ; but it is good for the reft, as the juftices have 
diftinguiftied how much was given for maintenance, and 
how much for cofts. And this very cafe (hews the in- 
convenience which would arife from extending the power 
of the juftices in this rcfpefk ; for much additional ex- 
pence has been incurred by going to the SclEons to get 
an original order of filiation, inftcad of applying to two 
magiftrates near at hand. 


1807. 


The Kik« 
CTaxnh 

SwtlT. 


Gross 



32 

1807. 


The King 
uzainfl 

SWEET» 
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Grose J. I ftill feel a difficulty in faying that the 
juflices may not dire£t the defendant to pay tht cofts of 
the pariQi obtaining the order. It is true that the ex- 
penccs may be improperly enhanced by going in the fial: 
inftance to the Quarter Seffions, inftead of applying to 
two neighbouring jufliceSi where that may be dune ; but 
of that the juftices will judge in confid< ring the quantum 
of cofts. But as the Seffions have an original jurifdic- 
tion in this matter, and the words of the ftatutc of EHza^ 
heth being, that the juftices (hall take order for the 
better relief of every fuch parijh in part or in all j” and 
this being a remedial law ; it did appear to me that the 
juftices had a power of dire£ling the fair and neceflary 
expericcs of the parifti in obtaining the relief granted to 
be paid to them ; otherwife, fo far from taking order for 
their better relief in part or in all, the parilh may in 
fome cafes be more burthened by the expence of obtain- 
ing the order than by the maintenance of the child. 
However, as my Lord and my Brothers have no doubt 
upon the fubjeft, it muft be prefumed that they have 
put the right conftrudlion on the ftatute. 

Lawrence J. I agree with my Lord in the conftruc- 
tion he has put upon the ftatutc of Elizabeth : it recites 
two mifehiefs ; the one, that the baftards are left to be 
kept at the charges of the parifli where they are born ; 
the other, the evil example und encouragement of lewd 
life : and it dire£l;s that the juftices (hall take order as 
well for the punilhment of the parents, as alfo for the 
better relief of the parilh. Now thefe latter words beinjf 
general, we muft collect what relief the Legiflature In- 
tended by adverting to the mifehief before recited, which 

was 
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was that the parlfli was left burthened with the charges 1807# 

of keeping the child : this cannot include the cofts to be “ * 

... . The Kino 

afterwards incurred in obtaining the order of filiation and 

maintenance. But if the words were more doubtful than 
they are; yet after fo great a lapfe of time fince the 
pafling of the aft, without any cafe having put fo ex- 
tended a conftruftion on the words in queftlon, and cofts 
not having till now ever been ordered to be paid by the 
juftices; it would be going too far at this time of day to 
fay that they have the power of awarding cofts. With 
refpeft to the cafe of T/jc King v. NeIfo?iy it is clear that 
the cofts there fpoken of meant the cofts incurred in 
this court : the report in Ventru points to the cofts of 
fuing out the certiorari. This Court has no original 
jurifdlftion to make an order of filiation: they could only 
quafti or confirm the order of the jufiices below. But if 
they confirmed the order, and tliought tliat it had been 
vcxalioufly removed hither by certiorari, they might very 
well order the defendant to pay the cofu incurred in this 
court. 

Le Blanc J. This is a new attempt to give the juf- 
tices below a power of awarduig cofts in this cafe, which 
they never cxercifecl before, and in my opinion never had 
under the ftatute of Elizabeth. The power conferred on 
the juftices of giving relief to the burthened parifti, in 
part or in all, muft be confined to relief agiinft the mif- 
chief before recited, that of maintaining the cliild born 
in fuch parifh, and cannot be applied to the fubfequent 
expence of procuring an order of filiation and mainte- 
nance. And this I think would be the proper conftruc- 
tion of the words, even if ^ they were found in a recent 
aft of parliament, which was now to have a conftruftion 
VoL. IX. D put 
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put upon It for the firft time. But fuch it appears has 
always been confidered to be the true conftrudlion of the 
aft : and a ftrong argument is to be drawn from the 
cafe of ^'he King v. Moravia^ where the very ground on 
which the Court confirmed the order for tlie payment of 
a grofs fum, “ for the maintenance of Ae child and other 
incident charges and expences/' was becaufe they confi- 
dered thofe other incident charges and cxpences as con- 
fined to charges and expences attending the mainte- 
nance of the child : confidering that, unlefs fo confined, 
the order would have been bad. So much, therefore, 
of the order as direfts the payment of colls muft be 
quafiied *, but it mull be confirmed for the reft, the 
order itftlf having feparated the fums to be paid. 

Order quaflied as to the 
payment of tjie cofts. 
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Timson and Others againjl Mep^ac and Another. 


firft fpeclal count of the dcv-liration flr-ted, that 
on the I ft of September 1806, at London^ S:c. a dif- 
courfe took place between the plaintifTci and defendants, 
concerning the purchafe, falc, and fnip iient of 250 pun- 
cheons of brandy for the plaintifts by rlcnrs. Gordon and 
Company, then being in parts beyond the feo.s ; but the 
plaintiffs not being fatislied with the rerpoafibiliiy of 
Cordon and Co., it was agreed between the plaintiffs and 
defendants, that the latter fliould guarantic to the former 
the ftiipment of the brandy on their account : and there- 
upon, in confideration of the premifes, and that the plain- 
tiffs at the defendants* requeft would agree that Gordon 
and Co. (hould purchafe for tliem, the plain lifts, and that 
they would buy from Gordon and Co. the brandy, on the 
terms and conditions after meniioncd, the defendants 
promifed that Gordon and Co. fliould purchafe for them 
250 puncheons of brandy, by bills of exchange to 

be drawn for the fame on ftiipment of fuch brandies, and 
forwarding in due courfe the bill of hiding and invoices 
thereof ; the faid brandies to be purchafed forthwith, 
and a veffel chartered in the defendants* names at a 


Th'' 

G. 7 5 ^. 
/. i.iv’na; 
tni» 'wil the 
kii'ig hy r rder 
in consicll to 
liccnlV :iii; jin'- 
j)o:T.!r!c'n Ci 
certain 

1 ci.K' or 

lu.'jjcr- 
ty, rro:n tlic 
( n. n'i\ V .rnun- 
try, in ntutral 
ihlps , .1 Con- 
ti' et rnnvK by 
A. anM B , 

/)’; u'fh fljijvfis, 
(thf 

Ini tlic pnrcliaf* 
of brandy Isum 
a lioufi; of tradtf 
in France (an 
enemy, ) to be 
[hipped from 
thcncc in a 
iitL’ira!, oij ac- 
count of A. njid 
i) ; wliich con- 
V -di\ was made 
in co-:t:}vpliiU<,7t 
rf r./'tair *n(y a 
Hiiiur ic»r liiat 
pnriiOf'.- ; which 
licence was ac- 
( O.'dinyiy 
t 'iii't'.l loon /ilLCC 


tijc makir.i; ot 

fuch contraft and before it w;*? bc^un to be e^ic'iitcd 5 1- a Icyal cor,l''a^l, .nd may kiwlclly 
be guarantied in the firfl initancc by C. and D. other ad i elr. 'the d:l ndant'i], 

jAnd after fuch licence obtained the guarantees are Haltle in cijinages bn the non-lhij incnt 
of the goods by the houfe in Frar.cc on boar 1 a ncurra! font ilKre for thai purpoie. 

Thouidi it were ohje6l&d to the licence legalizing fuch ir.ide, t.'iat it; wa^ not made out to 
A. and B. by lunne^ but only to C. and D an J other JJrihfli ; and I'i -.t ncitl.cr C. ajid 

D. nor even A. and B. had any property" in li'.c goods j v.’hercas t!.e li-cc.ct r;(n..irs.J the 
goods to be imported to hv tbc j.>roJ.'crty oj' t/r Iniel fj-rjotis ar jowf oJ'thcm\ and uiuil liiip- 
ment the property continued iti the hoiife in 

For neither tlie a<^ of jiarliament nor the king's licence rcqnirtd the o’-vners of the pio- 
perty to be indtihAuuHy named \ and even it iIk hct-nce were 'o V.e to conRriu d, a ; il only 
required th' goods imported to be the preperty tf “ the fa d pc. .'on..- or lorn., ot ih m, 

** may be >pci:ficd in their hi, 7s of lading and as no bill i of l.adiOg were made out, which 
might h'a\ been made in the names of C. and D.y ar.d it In, ^,vclild i;avc conveyed to iliem 
ji bgal or fpe'cial property in tlie gooda j the defendants C an i />. were l\ill ii.a! lc to a-n- 
fwer in dam^^S'-’S, upon their guar.-mtic, as for the ngn-jrciiorm.mce of a legal coiitri<5h 

D ? freight 
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freight agreed upon by the plaIntifFs, viz. for the purpofe 
of bra ving the brandies from parts beyond the feas to 
this kingdom. And the plaintiffs averred that they ac- 
accepted the fjiid agreement, Sec. on the terms and con- 
diticns aforefaid : and that on the 6th of September 1806^ 
at Londoji^ &c. a vcffJl was chartered by the defendants 
for the purpofe of bringing home the faid brandies : 
which veffcl on the loth of September failed from London 
to parts beyond the feas for that purpofe, and on the 17th 
of September arrived at parts beyond the feas where Gordon 
and Co. were to fiiip the brandies, and that the mafter 
gave notice thereof to Gordon and Co,, and requefted them 
to (hip the brandies; and that the piaiatlffs were always 
willing to accept and pay for the fame : yet that the de- 
fendants did not perform their promife ; nor did they, or 
Gordon and Co., though requefted, purchafe for the plain- 
tiffs fuch brandy, and fliip the ftime ; but refufed and 
negleftcd fo to do : wherefore the veffel was obliged to 
return to this kingdom without the brandy : and fuch 
brandy having fince greatly incrcafcd in value, the plain- 
tiffs have thereby loft divers gains which otherwife would 
have accrued to them from the performance of the de- 
fendanls’ promife. There was another fpeclal count on 
a fimilar agreement and guarantlc for the purchafe and 
fiiipnuiU abroad, by Gordon and Co., of 50 puncheons 
more, in addition to the 250 punc heons, of Cogniac brandy 
to be fent to the plaintiffs in this kingdom : and there 
W'crc alfo the common money counts. 7 'he defendants 
pleaded the general iffue ; and at the trial at Guildhall a 
verditt was found for the plaintiffs, with 6000/. da- 
mages, fubjeft to the opinion of the Court on the follow*^ 
ing cafCf 


Previou^ 
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Previoufljr to making the contrafl ftated in the firft 

count it was in the contemplation of the parties that Gor-^ 

don and Co., then being French merchants refiding at Pons againft 

» I^srac* 

in the French dominions, Ihould purchafe for and fell to 
the plaintiffs 250 puncheons of brandy, to be (hipped by 
Gordon and Co, for the plaintiffs, merchants in this coun- 
try ; but the terms on which the brandies were to be 
purchafed were firft ftated in a letter received from the 
defendants in the following words : Mefirs. Timfon^ 

Wright znA Co. London^ Sept, ift, 1806. Gent. We 
engage that Meffrs. Gordon and Co. of Pons fliall purchafe 
for ycu 250 puncheons of good and genuine Cognlac 
brandy not exceeding 105 francs p. 27 velt^ firft coft, to 
be drawn for the fame direft at three ufances on (hip- 
ment, and forwarding in due courfe the bill of lading and 
invoices 5 the brandies to be purchafed forthwith, and a 
veffel chartered in our name at a freight agreed upon by 
you.*’ (Signed) 5 ”. Mcrac and Co. On the receipt of 
this letter, the plaintiffs, having agreed to the terms, after 
having copied them verbatim, wrote underneath fuch 
terms the following anfwer, which they fent to the de- 
fendants. “ Meffrs. T*. Merac zmX Co. ift6V/>A 1806. 

Above we hand you a copy of your engagement with us 
for the purchafe of 250 puncheons beft good genuine 
Cognlac brandy for our account, guarantied by you, and 
which is hereby confirmed by this onr written acceptance 
for the fame.” (Signed) Timfon and Co. A fliort time 
afterwards the defendants offered to enter into fimilar 
engagements with the plaintiffs for Gordon and Co.’s 
fhipping 50 other puncheons of brandy ; which offer the 
plaintiffs accepted by another letter of the 6th of Sept, 

1806, under the terms and conditions of your (the 
defendants’) former guarantie which letter alfo diredled 
P 3 certain 
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1807. certain marks to be put on the puncheons : and this waa 

I** acknowledged and acceded to by the defendants in ano- 

a^anjl ther lett'^r to the plaintiffs of the 8th of Sept. 1806. 

IVIfRAC* , 

Under thefe contrafts a veffel was chartered at fuch 

freight and for fuch purpofe as are ftated in the firft count ; 
which veffel proceeded to Charente in France^ where the 
brandies were to be fliippcd \ and there the mafter applied 
to Gordon and Co. for the fliipment of them according to 
the contracts ; the plaintiffs having always infifted on 
their performance ; but no brandies were (hipped, as 
agreed upon, and the veffel returned home without them. 
The price of fuch brandy afterwards rofe, and the plain- 
tiffs loft the benefit of the rife of the market. The con- 
trafts were made in time of war between this country 
and France ^ but by the flat. 43 Geo. 3. c. 153. f. 15., 
reciting that fince the commencement of the prefent hofti- 
Hties an order of council had been made for grantihg 
licences, which had accordingly been granted, to permit 
the importation of certain goods, being BritiJIj or neutral 
property, contrary to ihe laws then in force ; which im- 
portations were neceffary during hoftilities, and ought to 
be juftlfied by law : and that it was expedient that his 
majefty by order of council ftiould be authorized to per- 
mit during the continuance of hoftilities, &c, the importa- 
tion in neutral fiiips of any goods from any port or place 
of the enemy : it is ena£led, that every importation of 
goods made by virtue of any fuch order and licence, &c. 
(liould be deemed to be good in law, notwithftanding any 
other a£t of parliament to the contrary. And by /I 16. 
his majefty is empowered by order in council from time 
to time to permit during the continuance of hoftilities. 
See. any fuch goods as ftiould be fpecihed in any fuch 
order in council to be imported from any port or place of 
7t the 



tN THE Forty-eighth Tear of GEORGE III. 


39 


the enemy, in neutral fhifis. Under this aft the king by 
order in council of the 14th of September 1803 licenfed 
the importation of brandy, (amongft other things,) being 
tieutral property, or the property of Britijh fubjefts duly 
licenfed, from any port or place of the enemy in any neu- 
tral Qiip ; in which order there was a provifo that nothing 
therein contained {liould extend to authorize any Britijh 
fubjeft to trade from any port or place belonging to an 
enemy without licence for that purpofe duly obtained. 
On the i6th of September 1806 the following licence was 
duly obtained for the importation of a cargo as therein 
mentioned, by the American (liip Sarah^ tl neulra). 
“ George Rex, &c. To all commanders of our fliips of 
war, kc. Our will and pleafure is, that you permit 
Theo» Mtrac and Co. and other Briiijh merchants^ on 
board the American fliip Sarahy J, S. mnfter, to import 
one fcargo without moleftation from any port of France^ 
&c. to any port of the United Kingdom, either dlreftly 
or clrcuitoufly, falted provifions of all forts, feeds, fafTron, 
&c. (enumerating various articles,) and brandy t being the 
property of the faid perfonsy orfome of themy as may he fpeci* 
fed in their bills of lading ; provided the fame Giall be 
(hipped as afore fauK This licence to remain in force 
for fix months from the date, &c. Provided alfo, that 
any perfon who fliall claim the benefit of the licence 
hereby granted fliall take and have the fame upon condi- 
tion, that if any queftion arlfes in any of our Courts of 
Admiralty or elfe where, whether fuch perfon or perfons 
hath or have In'all points conformed thereto, in all cafes 
whatever the proof lhall lie oh the perfon or perfons 
ufirtg this our licence, or claiming the benefit thereof. 
Given at our Court, &c. the 16th of Sept. ivHo6, 
(Direfted) Theo. Merac and Co. et al. Licence to 
D 4 import.’^ 


1807. 

Timsom 

a^atnjt 

M£K.AC. 



40 


CASES IN MICHAELMAS TERM 


import.*’ Charente is a port cjif France to which the li- 
cence extended. If the plaintiffs were entitled to recover} 
the verdift was to ftand : if not, a nonfuit was to be 
entered. 

LaweSf for the defendants, contended that this was 
only a licence to Merac and Co. to tradfe ; and they hav- 
ing no property in the goods, but only having guarantied 
the performance of the contrail: by Gordon and Co. abroad, 
the owners were not properly deferibed, as required in 
the licence ; which was therefore void, and the trading 
illegal ; and if fo, the contcacl of guarantie could not be 
enforced (a). The flat. 43 Geo. 3. c. 153./. 15. enabling 
the king in council to grant licences to trade with the 
enemy in certain cafes, recites the expediency of fuch 
licences to permit the importation of certain goods being 
BritiJIo or neutral property from the enemy*s ports; and the 
licence granted is confined to the importation of fuch 
property ; and the onus proband i laid on the party claim- 
ing the benefit of the licence. It ought therefore to 
appear on the face of the licence itfelf to whom the pro- 
perty belongs ; though it may not be neceffary under the 
terms, ‘‘ and other BritiJJj merchantSy^ to name every indi- 
vidual who is entitled to a fiiare of the adventure. But 
here the only perfons named are T. Merac and Co., who 
have no property whatever in it. But admitting that the 
plaintiffs might claim any property of theirs obtained 
through the licence, under the general defeription of BrU 

(d} Tlie purchafjng goods m an enemy’s country to be fent here Is 
illegal without the king’s licence. Potts Bell, S 72 ^/. 548. and 
Vandyck V. Whiimore, z Eujl, 475. But it was admitted that if the 
trading wtre legalized by the licence, the contrail: of guarantie of fuch 
trading was incidentally Icj^alized alfo; according to Kenfmgton v. Inglh, 

8 *7j. 

t\fb 


1807. 

agaifift 

Mzkac. 
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tifb merchants^ it does not appear that even they had any 
property in the brandy at the time of the licence obtained 
or down to the prefent moment. Until the brandy was 
^ adlually purehafed the property remained in the enemy’s 
fubjefiS} and nothing has happened to transfer it from 
them to any Britlfb or neutral fubjeft ; it was not there- 
fore the proper fubjefl of a licence, merely becaufe the 
plaintiffs or any other perfons anfwering that defeription 
might eventually acquire a property in it. 


1807. 

Timsoi^ 

cfgaiHji 

Me«ac. 


Holroyd obferved fhortly, that the a£l: of parliament 
looked only to the property of the goods to be licenfed 
at the time of their importation, and legalized the 
trading profpeftively, without which it could not be 
carried on at all. The licence was to permit Y. 
Merac and Co. and other Britifli merchants (which in- 
cluded all others of that defeription) to import one cargo 
of the goods fpecified, being the property of fomc of the 
faid perfons, as may be fpecified in their bills of ladings &c. 
Now here there were no bills of lading 5 and therefore 
it could not be told that the bills would not fpecify the 
perfons who had the property in the goods ; nor can it 
be prefumed that every thing required by the aft of par- 
liament and the king’s licence would not have been per- 
formed : but it Is enough in this cafe that the contraft 
of guarantie made by the defendants was lawful, being 
made in contemplation of a lawful licence 

Lord Ellenborough C. J. It is not neceffary to 
argue the cafe further. The trading in this cafe, in con- 
templation of which the contraft of guarantie was made, 
was not abfolutely and at ail events illegal, but legal 
i’ub modo, that is, provided the parties obtained a licence 

from 
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from the crown, under the order of council to import 
the goods $ which uc^nce, when obtained, would 
legalize the contraft in France for the purchafe of fuch 
goods. The end being legitimate, the means neccflafy 
to its completion ftiofl: be fo'too. In contemplation of 
the licence, Merac and Co., who appear to have been the 
correfpondents of Gordon^^x^A Co. then refiding in Franct, 
contrafted with the plaintiffs for the fupply of a quari- 
tity of brandy by Gordon and Co. on certain terms, and 
Merac and Co. guarantied to the plaintiffs the fhipment 
of it by Gordon and Co. from France, on account of the 
plaintiffs, on the terms agreed upon. A licence was then 
obtained for “ Merac and Co. and other Britifii mer^ 
chants,^ to Import in an American fliip the brandy j being, 
as it is ftated, the property of the fend perfons or fome of 
them, as may be fpecified in their bills of lading* And 
the queflion now is, whether the licence be void, be- 
caufe it does not fpecify the names of the plaintiffs, whofe 
property this would have been upon the fhipment and 
importation into this kingdom. If the licence had only 
extended to cover the property of Merac and Co. and 
they had had no other intereft in the goods than appears 
upon the ftatement of this cafe, it might have been con* 
tended not to be fufficient to cover this adventure *, but 
it includes other Britifli merchivits ; and it afterwards fays, 
being the property of the faid perfons or fome of themd^ 
It might indeed have been a more certain means of avoid- 
ing fraud if the names of the perfons really interefted were 
fpecified in the licence ; but the act of parliament does 
not require this ; and it appeared at the trial that the 
licence In queflion was in the common form. The ar- 
ticles, how'ever, licenfed to be imported are fpecified, to- 
gether with the (hip, and the time \ and there could bt 



IN THE FoRTV-EIGHTM YeAR OF CftORGE IIL 


no more than that (hip could contain In one cargo ; and 
thefc checks fccm to have been thought fufficicnt for the 
purpofe in view, without greater particularity. ThCrc 
being then no vice in the original contract, there is no 
reafon why the plaintiffs (hould not recover againft thefe 
defendants upon the contradl of guarantie which they 
entered into for the due performance of the original con- 
traft, which the perfons abroad have failed to perform, 

Grose J. declared himfelf of the fame opinion. 

Lawrence J. The circumftances of the cafe fhew 
that the contraft was entered into by thefe parties in con- 
templation of acquiring a licence to make the trading 
legal ; whiqh was accordingly obtained : and the contraft 
being lawful, the defendants are neceffarily liable on their 
guarantie for the non-performance of it. 

Le Blanc J. The quefllon turns on the legality of 
the contract, which muft have been made before the 
licence was obtained. There exiflcd, however, before 
the contrafl was made an act of parliament enabling the 
king in council to make orders and to grant licences for 
trading with the enemy. Then the contrad in queltion 
was made in contemplation of fuch a licence, which 
was in fad afterwards obtained. The licence is to Merac 
and Co. and other Britifli merchants to import the brandy, 

being the property of the faid perfons, or fome of them, 
as may he Jpecified in their hills of lading,"* Now fuppofing 
it were ncceffary to have named in the licence the parti- 
cular perfons to whom the property was conligned, it 
does not appear but that Merac and Co. might have had 
the bills of lading made out to them if the contrail had 
been executed, which would have given them the legal 

property 
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1807. property in the goods. So that the legality of the con- 
tradl, the performance of which the defendants have 
mgaiuji guarantied, {lands clear of all obieflion. 

Merac* 

PoAea to the Plaintiffs. 


John Caruthers. 


The flat. 

J3 G. 2. c. 25?. 
J". 5. exempting 
from the im- 
prefs fervicc any 
fiarpooner, &c. 
or feaman in tlie 
Greenland fifh- 
ery trade, is 
impliedly re- 
pcaltd by the 
ftat. 26 G. 3. 
c.Ai.f- » 7 - 
which exempts 
<\jch harpooner, 
&c wUjc name 
be ir:Jerted 
in a li(iy rc- 


^HIS was the cafe of an imprefled feaman on board 
his majefty's fliip Texel, for whofe liberation a writ 
of habeas corpus had been fued out before a Judge at 
Chambers, grounded upon an affidavit, ftating, that by 
an agreement in writing, under feal, dated the nth of 
March 1807, between the matter and part owner of the 
{hip Experiment y then bound on a voyage to the Green- 
land feas, &c. and the officers and feamen of the faid 
{hip, the latter agreed to go on the faid voyage in that 
{hip. That Caruihers executed the agreement as a car- 


quired to be dc- pentcr and feaman, and entered on and performed the 

livered on oath 

fcy the owner voyage, and on the 30th of July latt was imprefled from 
the coiic£ioi of on board the Experimenty at. fea, on her return home (a) 
and wiViciTaifo from Greenlandy and carried on board the TexeL That 


f^man^cntG^ed enter into the king’s fervice, nor receive the 

on board any bountv. Arid it Concluded by claiming for him an ex- 

flnp intended to .jo 

proceed on tiie emption from being imprelTed until the voyage was com- 

faid h/hcry in ^ ... . . . r 

the following pleted. A rule nifi was obtained in this term for quaili- 

feafon, whofe , ... . , , - . - 

name pall be \n^ ing the Writ quii improvidc emanavit, when it appeared 
to have been granted upon the Aat. 13 Geo. 2. c. 28./. 5. 
^h/ml’irh^vc relating to the Greenland trade j which enads, that no 

given jecurxtyy 

&c. to proceed, and /hall proceed accordingly : for the latter flatute fuptradris the infertion 
of the feaman’s name in luch lilt as a condition precedent to the exemption. 


(^2) Tl)i& was afterwards adiftiittud to be while the ihip was on her 
voyage home. 


5t 


“ harpooner. 
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harpooner, line manager, boat ftecrcr, or feaman, who 
(hall be in or belonging to any veffel in the Greenland 
fifliery trade, fliall be impreffed from the faid fervice 5 
and that any fuch harpooner, &c. or feaman may, 
during the time of thffe year that he or they are not 
employed in the faid fifliery, fall in the colliery trade, 
upon giving fecurity to the fatisfaftion of the com- 
miffioners of the cuftoms that he or they will proceed 
in the faid veflel to Greenland^ &c. on the whale fifliery 
the next feafon.** Then the ftat. 26 Geo. 3. c. 41. 
f. 17. ena<Sls, that no harpooner, line manager, or boat 
“ fteercr, who (hall be in or belong to any veflel in the 
Greenland fifliery trade, and whofe name (diftinguifliing 
the capacity in which he is to adl) Jhall be inferted in a 
(which is hereby required to be delivered on oath 
by the owner of fuch veflel to the colleftor of the 
cuftoms, See.) fliali be imprefled from the faid fervice : 
and that any fuch harpooner, &c. may, during the 
time of the year that he is not employed in the faid 
fifliery, fail in the colliery trade ; upon giving fecurity 
to the fatisfadlion of the commilfioners of the cuftoms 
that he will proceed in the faid veflel to the Greenland 
<< feas, &c. the next feafon : and that every feaman or 
** common mariner who after the firft of February in Any 
year fliall be entered to ferve on board any fliip which 
(hall be intended to proceed on the faid fifliery in the 
‘‘ following feafon, *whofe name Jljall be inferted in a lijl 
to be delivered as aforefaidy and who fliall have given 
curtly to the falisfa< 3 ion of the commiflioners of the 
cuftoms to proceed, and fliall proceed accordingly, Jhall 
be privileged aud exempt from being impreffed from or 
out of the faid fervice from the faid ift of February 
until after the expiration of the then next feafon for 

the 
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the faid fifliery, and until the voyage home from thence 
(hall be fully complete and ended, and no longer ; any 
• law, &c. to the contrary notwithftanding.” Then the 
flat. 26 Geo, 3. r. 50. repeals part of the ft. 1 5 Geo, 3. c. 3 1. 
and the ftat. 16 Geo. 3. c. 47. aifH every aft and part of an 
aft repealed by cither of them (not including the ftat. 
13 Geo. 2. c. 28.) and regulates the Greenland trade; and 
provides by f. 25. that no harpooner, line manager, or 
“ boat fteerer,’* (omitting feamen) belonging to any 
veffel fitted out on the aforefaid fifhery, ftiall be im- 
prefled from the faid fervice, but fliall be and is here- 
by privileged and exempt from being imprefled, fo 
long as he fliall belong to and be employed on board 
any veffel whatever in the fifliery aforefaid.” The 
ftat. 28 Geo. 3. c. 20. makes fome further regulations as 
to the trade. And, laftly, the ftat. 35 Geo. 3. c. 92. re- 
peals the ftat. 26 Geo. 3. c. 50. and 28 Geo, 3. c. 20. and 
every aft and part of an aft repealed by cither them ; and 
after regulating the trade, re-enafts the 25th feft. of 
the ftat. 26 Geo. 3. c. 50. in totidem verbis (<i). 

Marryaty in (hewing caufe againft the rule, contended 
that the ftat. 13 Geo. 2. c. 28. / 5., extending the pro- 
teftnon to feamen generally, it^ the Greenland trade, re- 
mained unrepealed ; not being inconfiftent with the pro- 
vifion in the 17th feft. of the ftat. 26 Geo. 3. c. 41. which 
went to exempt the fcaman whofe name was inferted in 
the lift there deferibed from being impreffed, as well 
heforcy as during the continuance of the fervice : and here 
the man was preffed during the aftual fervice. But if 

(ii) Vk!e alfo the ftat. 41 C?. 3. c, 22. /. 2. proufling a certain num* 
ber of harpooners, line managers, and .tlcerfmcn, in proportion to the 
tonnage, from being imprefled, 

. fuch 
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fuch infcrtion of his name in the lift, as required by the 
latter ftatute, were a condition precedent to his right of 
exemption ; (an opinion which the Court had before inti- 
mated;) then he argued that the afl: being to be done 
by another perfon, and nf t by the party himfelf, the omif- 
fion of it ought not to prejudice the latter. 

The Attorney-General and Jervis were to have fup- 
ported the rule ; and ftated further that the party had not 
given any fecurity, as required by the aft. But 

The Court were clearly of opinion that the Infcrtion of 
the feaman’s name in the lift was by the exprefs terms of 
the claufe made a condition precedent to the exemption ; 
and that the aft of the 26 Geo. 3. c, 41./. 17. repealed by 
implication [a) the general provifion of the ftat. 13 Geo. 2. 
c. 28. /. 5. by requiring fomething more to be done than 
the mere aft of entering on board a Greenland veflel, in 
order to proteft the feaman from being imprefled : and 
therefore they made the rule abfolute for quaftiing the 
writ of habeas corpus ; and remanded the party to hi$ 
former ftation on board the king’s fliip. And Lord Ellen* 
borough C. J. Intimated that if he had been deprived of his 
privilege by the default of any other perfon, he might 
have his remedy of another fort againft him. 

Rule abfolute. 

(a) Tlie rule, as laid down by Eyres J. in Harcourt v. Fox, i Silfozv, 
520. is, that ftatutes introdudive of a new law, penned in the affirma- 
tive, /lo always repeal former llatutes concerning the fame matter, as 
Applying a negative/* 
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S^tturday^ 

jw**- Knight againji Griddle. 


The Court will 
not order tlie 
IhcrifF to retain, 
in fatisfadion 
of aprefent writ 
of fi. fa. iffiied 
by the plaintiff 
againft the de- 
fendant, money 
or hanh notes y 
which the fhe- 
riff had before 
received for the 
ttfe of the de- 
fendant, in 
difeharge of an 
execution levied 
by the defend- 
ant againft ano- 
ther, and wliich 
the fheriff had 
pot paid over. 


^HE prefent defendant haeV recovered judgment and 
fued out execution againfl: one S. H. for his debt 
and cofts j and in difeharge of that execution S. H. paid 
into the hands of the (herifF of Hants 60L in bank notes : 
and before that money was paid overi the prefent plaintifF 
recovered judgment and fued out his writ of fieri facias 
for 33/. los, debt and cofts againft the defendant, which 
was delivered to the fame iheriiT. And now, upon an affi- 
davit of thefe fa£ls by the (heriff ’s officer, and that he had 
in purfuance of the flieriff’s warrant levied the debt and 
cofts in this caufe out of the 60I. in bank notes remaining 
in the (hcriff’s hands, and that he could not find any 
other goods and chattels of the defendant whereof to levy 
the faid debt and cofts% 


GafeJee moved for a rule to fliew caufe why the fheriff 
of Hants fhouid not pay over to the plaintiff the amount 
of his debt and cofts in this caufe out of the fum received 
by him on account of the defendant, as before mentioned; 
and in the mean time retain the faid fum in his hands. 
And he cited Armjjlead v. Phiipot [a)y where a fimllar rule 
was made abfolute, without oppofitlon, except fo far as to 
fecure the attorney's lien for his bill. But by 

Lord Ellenborough C, J. We ought not to force 
the defendant to come here to fhew caufe againft a rule 
founded on the affumption, that money (and bank notes 
for this purpofe are the fame) may be taken in execution. 


{a) Dovgi ^30, 


It 
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It it an innovation on the law, which ^ught not to be 
admitted. The cafe in Douglas was by confent. The 
other Judges concurred in refuGng to grant a rule to 
(hew caufc («). 

(#) Upon the fame prihcipllfe that money cannot be taken in execution, 
this Court, in Fieldhoufe v. Croft, Eafty 510. refufed to ftay in the 
/herlff *s hands even tlie furplus of a former execution againfl the defend- 
ant’s goods at the Uxil of the fame plaintiff, for the purpofe of Titisfying 
a new execution. 


Taylor againft Lendey. 

JN aflumpfit for money had and received, &c. a verdift 
was taken for the plalntilF at the laft afllzes at Exeter^ 
for 5/. 5/., fubjeft to the opinion of the Court on this 
cafe. Mr. Tucker^ a juftice of the peace for the county of 
Devon^ had dirtfted a conftable and his afllflant to take 
a man, who had been charged before him with an unna- 
tural crime, to a public houfe, and there keep him in 
cuftody while his commitment was making out. The 
plaintiff an innkeeper, and one /////, who were waiting 
to fee the magiflratc on buGnefs, were in the fame room. 
The magiftrate came to the door of the public houfe with 
the commitment, and both the conftable and his afGflant 
went out to him ; and while they were out, the prifoner, 
who was left in the room wdth Hill and the plaintiff, 
(who knew he was in cuftody,) made his efcape ; but was 
Ihortly after retaken, and reprefented to the magiftrate 
that the plaintiff had encouraged him to run away ; 
which the plaintiff and Hill denied. The plaintiff and 
Hill were fummoned before the magiftrate the next morn- 
ing, when the prifoner was examined, and fwore to his 
VoL. IX. P former 


i8oy* 

Kwicht 

a^axnji 

CxlDPLt^ 


^uejdajj 
Noxft a4tli 

One who had 
voluntarily of- 
fered to pay a 
fum of money 
for the ufc of 
the poor of the 
pari/h, in order 
to avoid a pro- 
feuution by a 
m.aginrate upon 
a charge of 
having infti- 
gated the efcape 
of a prifoner in 
cuftody for a 
inifdemcanoi^ 
which offer was 
confented to by 
the magiftrate, 
and the money 
accordingly 
paid by the par- 
ty to the mafter 
of the work- 
houfe for the ufe ^ 
of the poor 
may at any ram 
countermand 
the application 
of the money 
before it is fo 
applied; and 
m-y recover it 
backinanaAion 
for money had 
and received. 
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former affertion, which was denied by the plaintIflF tni 
Hill. The magiftratc faid that fome notice muft be taken 
of this; and the plaintiff fiid he was ready toanfwer any 
charge which was brought again ft him. The plaintiff 
being much agitated in confequcnee of this charge againft 
him, became dangeroufly ill, and was confined to his 
bed ; when his brother, after confulting with the plaintiff's 
wife, applied to the magiftrate, ftated the plaintiff’s fitu- 
ation, defired him to relieve his brother’s mind, and faid 
that he would pay any fum the magiftrate (hould think 
proper to get rid of the charge. The magiftrate in con- 
fequcnce of tliis reprefentation faid, that he thought re- 
paration would be made to the public if the plaintiff paid 
five guineas to the defendant, who is governor of the 
poor houfe at Axminjler^ for the ufc of the poor of 
^injler : and that if that were done, he would not go ou 
with any profecution againft the plaintiff. This was ac- 
ceded to, and the money paid to ihe defendant by the 
plaintiff’s brother, on his behalf ; and nothing more has 
been done in the profecution againft the plaintiff. The 
plaintiff^ when he recovered, was difiatisfied with w^hat 
had been done, and applied to the defendant to have his 
money back again, which was then remaining with the 
defendant ; but this was refufed ; and this a£lion was 
thereupon brought. If the plaintiff were entitled to re- 
cover, the verdift was to ftand ; if not, a nonfuit was to 
be entered. 


Lens Serjt. for the plaintiff, contended, that the de- 
fendant being in the nature of a ftakcholdcr, having receiv- 
ed the plaintiff’s money without confideration, and having 
had notice to return it before it was paid over to the poor, 
for whofc ufe it was fo received, was liable to the plain- 
tiff in this ai^ion. The money was paid to the defend- 
ant 
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ant without confideration, or upon one that was illegal; i8o7» 
for it was paid on the fuppoGtion that the plaintiff had ^ ^ 

been guilty of a public mifdemeanor, and in order to agawft 
redeem him from profecution. If it had been paid by 
the plaintiff voluntarily, there might have been a difS- 
culty in his recovering it back ; though ftill the Ctuation 
of the defendant as a ftakeholder would have made hia 
authority revocable while it was executory ; but the cafe 
(hews that the money was paid under a threat of profecu- 
tion, and in order to avoid it. If the plaintiff were really 
guilty of the offence with which he was charged, the pro- 
fecution ought not to have been flopped on account of his 
paying a fum of money for a purpofe wholly collateral 
to the tranfa£lion : if innocent, as he infifled that he was, 
then the money was illegally extorted from him under a 
threat of a profecution, to redeem himfelf from the ex- 
pence and vexation of which it was paid ; and was there- 
fore paid under durefs. His guilt or innocence was not 
put in queflion. If the acl in refpefl of which the pay- 
ment was made were in itfelf illegal, and the parties in 
pari deli£lo, the money could not have been recovered 
back again : but here the parties were not in pari dell£lo, 
but it was paid by the plaintiff to relieve himfelf from 
the vexation and expence of a profecution, and may 
therefore be recovered back. As in Williams v. Med- 
ley («), money paid by the plaintiff to the defendant, in 
order to compromife a qui tarn adlion for ufury, was held 
to be recoverable back; confidering that the prohibition 
and penalties of the flat. iZEHz. c. 5. only attached upon 
the compounding informer, and not upon the party pay- 
ing the compofition, who was therefore not in pari 


{<») 8 Eajif 37 ^* 
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dfliflo. And the Court would not in that lhape entef 
Taytor confideration whether the plaintiff had been 

ugainji guilty of the ufury with which he was charged- But 

I^XhD&Y. T l.* 

even ii this payment had been made upon an illegal con- 
fideration ; yet the defendant ftanding in the fituation of 
a middleman or ftakeholdcri it was competent for the 
plaintiff to revoke his authority before the money was 
aGually p ad over and applied to the ufe of the poor : as 
in Cotton V. Thurland (^), where money depofited with a 
ftakcholder, upon a wager on the event of a battle to be 
fought by the parties to the wager, was recovered back 
even after the battle was fought; notice having been 
given by the plaintiff to the ftakeholder, before it was 
]paid over, not to pay it. 

LordELLEWBORouGH C. J. then called upon the coun- 
fel^lTor the defendant to dilllnguifh this, if he couldj from 
the cafe of the ftakeholder, having received notice to pay 
back money depofited before it had been applied : and inti- 
mated that the defendant was to be confidered as an agent 
for the party paying the money to be applied to the ufe of 
the poor \ and being an agent, his authority was re- 
vocable, and was atftually revoked before the money was 
paid over. 

Difney^ for the defendant, denied that the money had 
been paid by the plaintiff under durefs; he was not in 
cuftody at the time ; nor was he threatened with the 
profecution if he did not pay it : but the payment was 
propofed to be made voluntarily on his behalf, upon an 
implied admiflion of the offence imputed to him, and as 
a fati&faflion to the public for it. And he contended 

lhat 


(«) I 4Q|, 
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that the defendant was entitled to retain the money fo paid, 1 807, 
either on the ground that the tranfa£iion was legal, and ' " ” 
that it was competent to the magiflrate to agree to forego egain^ 
the profecutlon upon the fubmiffio;i and confeffion of the 
plaintiff, and his paying the five guineas for the ufe of 
the poor, as a public fatisfaftion for the offence j in 
which cafe the plaintiff had a fufEcient qonfideration for 
the payment : or on the ground that if the tranfaftion 
were illegal, the plaintiff was in pari deli£lo, and there- 
fore could not recover back the money fo paid : or that 
fuppofing both parties to have miftaken the law, in this 
refpeft, yet that money paid under fuch miftake cannot 
be recovered back. This, he faid, was diftinguifhablc 
from Coi/ins v. Blantern (a ) ; for there the profecuti90, 
which was for perjury, had proceeded to trial, and the 
agreement was corruptly made for the benefit of the pro- 
fecutor, who on that account forbore to appear anej^ pro- 
fecutc : but here no benefit was referved to any indivi* 
dual, but only to the public •, and there was no corrupt 
flipulaiion to (lifle juftice, but all the parties aded bona 
fide. 

Lord Ellenborough C. J. This argument miglit 
have applied to a cafe where the defendant had paid the 
money over to the ufe of the poor for whom it was re- 
ceived, before notice ; but how can you make it bear 
upon this cafe, where, whether the purpofe were legal 
cr illegal, the money dill remained iq th? hands of an 
^gent, afting under a countermandable authority, whofc 
authority was actually countermanded by his principal 
liefoie the money was applied ? Take it, that the money 

had 
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had been paid by the plaintiff to the defendant for a cha- 
ritable purpofe^ but before the defendant had made any 
application of it, the plaintiff countermanded the pay- 
ment : was there not then an end of the authority j and 
could the agent perfift in applying it againft the direc- 
tion of his principal ? The queflion therefore is reduced 
to the cafe of a countermanded agent. If the mafter of 
the workhoufe had applied it before any countermand, it 
would have been too late for the countermand to have 
operated, and the cafe muft have refted upon the general 
argument ; but there is no pretence for faying that the 
payment to him for the ufe of the poor was for this pur- 
pofc a payment to the poor. The cafe of Cotton v. 

Itmd is oppofed to that argument. 

Difne^ then faid that he had no authorities to meet the 
argument againft him on this point. 

Lord Ellenborough C. J. The principal queflion 
meant to be agitated does not arife in this cafe. Wc may 
aifume, for the purpofe of the argument, that it would 
have been a legal payment, and could not have been re- 
covered back again if the money had been paid over be- 
fore the countermand ; and ftill the plaintiff would be 
entitled to recover the money back, on the ground of the 
countermand. 

The other Judges affeming, 
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Jones, AfEgnee of the Sheriff of Cumberland, 
againji Stordy. 

The Same againji Blain. 


'JpHESE Y^cre actions of debt by the affignee of the 
flierifF on bail bonds, wherein the plaintiff declared 
that on the 2d of April 47 Geo. 3. he fued out of the 
Court of if. B. againft one W. Moore a fpecial teftatum 
capias writ dire£led to the ftierift of Cumberland^ by which 
writ the king commanded the faid fiieriff to take the faid 
W. M. &c. fo that he might have his body before our 
faid lord the king in 15 days of Eajler^ wherefoever 
our faid lord the king Jljould then be in England, to 
anfwer^^ the plaintiff in a plea of trefpafs on the cafe 
on promifes, &c. j which writ was indorfed for bail for 
1 73/. and before the return thereof was delivered to the 
fticriff to be executed *, by virtue of which the fheriff 
arrefled Moorey &c.; and took bail for his appearance, 
according to the form of the ftatute, at the return of the 
writ. And that the defendant Stordy^ oh the nth of 
April ] 807, executed the bail bond to the (heriff, (the 
date whereof is by miftake the nth of March 3807), 
condiiioned that if the faid W. Moore fliould appear 
before ftur faid lord the king at Wejiminjler in i J days 


was to appear 
before the king 
ivhcrcfccvcr he 
Jhould then bt in 
l^ngland, and 
tlic fhtriif took 
a bail bond for 
the party’i ap- 
pearance before 
the king at 
Wcjimwfhr on 
the day named 
ia the writ ; 
held to hf? a 
fubrtantial com- 
pliance with the 
liar. 23 //. 6. 
c, 9. fo as to 
entitle the al- 
fignee of the 
fheriff to reco- 
ver on fucU 
bond. 


«« of Eajler then next following to anfwer*^ to the faid 
plaintiff, &c. then the obligation to be void. The plain- 
tiff then averred that Moore did not appear before our 
faid lord the king at Wijlininjler in 15 days of Eajler in 
fhe co ndition mentioned according to the exigency of 
theXald writ, whereby the bail bond became forfeited. 

E 4 And 
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And that the money not being paid, the flicrifF afligned 
the bond to the plaintiff according to the form of the 
ftatute, &c. by reafon whereof, &c. 

To this the defendant demurred, and (hewed for fpd- 
cial caufes, that it appears by the declaration that the 
writ of fpecial teftatum capias commanded the (hetifF to 
take W. Moore^ &c. fo that he might have his body be- 
fore the king at a certain day therein mentioned loherefi- 
fytr our /aid lord the klngjhould then he in England, by vir- 
tue of which writ Moore was arrefted ; and that the bail 
bond taken by the (licrifF on that arred was conditioned 
for the appearance of Moore before our faid lord the 
king at Wejlinwjicr^^^ and is therefore void. And alfo 
for that the faid writ is a procefs by original, and the bail 
bond is taken on a procefs by bill, and is therefore void 
apd null by the ftatute, &c. Joinder in demurrer* There 
were the like pleadings in the capfe againft the other 
bail. 

Walkery in fupport of the demurrer, relied upon the 
Variance between the writ and the condition of the bond, 
the latter of which does not follow the writ, as required 
by the ft. 53 H, 6. c* 9., prohibiting fheriffs from taking any 
bail bonds but by the name of their office, and upon 
condition written, that the prifoners fliall appear at the 
day contained in the faid writ, and in fuch places a$ 
the faid writs, 3 cc. (hall require.” Then as the flat. 
58 Ed. i. c. 5. directs the juftices of his Bench to fol-- 
Jow the king wherever he may be 5 and all original pro- 
ceffes returnable into this court are made returnable 
coram nobis ubicunque fuerimus in Anglia {a)f it might 
happen, if the place of the fitting of this Court were 

(a) Ct. Lit, yi,h» 


removed 
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removed from Wejminjier, that a performance of the 180;^. 
condition of the bond would not anfwer the exigency of — 

. JOMES 

the writ : and if the bond were void for this rcafon at againji 

the time it was given, the continuance of this Court at ^ 

Wejlminjler^ at the return of the writ, will not make the 
bond good : and confequently it is immaterial to the va- 
lidity of it in law, that in fafl: the party did comply with 
the condition, and did put in fpecial bail. In Burton v. 

Lowe (a) the condition of the bond was to appear on fuch 
a day in Cancellaria apud Wejlmonajlerium ubicunque 
fuerit; and on demurrer it was holden ill for the vari« 
ance. And Rolle C. J. faid that ‘‘ neither the Upper 
Bench nor the Chancery are fixed courts ; and therefore 
the defendant ought not to be bound precifely to appear 
at Wejlminjler \ and then to add ubicunque fuerit is a 
material variance, and makes the bond naught.” In a 
fubfequent cafe indeed, of Lawfon v. Haddock (j), fimilar 
to the prefent, where the former cafe was cited, it was 
faid that of later times the Courts had not been fo ftrift 
upon the wording of bail bonds : but the Court came to 
no decifion upon it, and ordered it to be further fpoken 
to at the bar. And fince then, in Samuel v. Evans (^), 
where the writ was returnable on Monday next after the 
morrow of All Souls ^ (the 6th of November), and the 
flieriff on the 4th of November zrTcR.cd the defendant and 
took a bail bond conditioned for his appearance on i/je 
morrow of All Souls (3d of November) ; after vcrdidl in 
an a£lion by the (heriff's affignee the judgment was ar- 
refted, becaufe it was impoflible that any appearance 
according to the condition of the bond could have an» 
fwered the purpofes of the writ. 


(tf) Stjf, 2 [h) % Vtntr* 237. (<■) ft ^erm Rep* 569. 

Lawes^ 
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Lawesy contra^ was (lopped by the Court. 

Lord Ellenborough C. J. If any inconvenience could 
have enfued to the party from his being deceived by the 
Iheriff’s taking the bond with a condition in this foim, 
we might have corre£led it on motion. But this is a 
bond taken in all its eiTential parts according to the fta- 
tute. There is a day named in the writ, but no certain 
place : and the condition of the bond is rightly taken 
to appear on the day named : and inftead of requiring 
•the party’s appearance wherever the king (hall then be 
in England^ Weftminjier is mentioned in terms, which, 
according to the common underftanding of every body at 
this day, (confidering that this Court has been invariably 
held here for many centuries, except only when it was re- 
moved for a (hort period to Oxford in 1665 (o). ) is the 
place meant by the more general defeription in the writ. 
The variance in this cafe is certainly not greater than in 
Shuttleworih v. Pilkington {b\ where the writ was return- 
able coram domino rege ubicunque tunc fuerit in Anglia^ 
and t\ie baW bond was condiUoncd lo appear coxam do- 
mino rege generally; which was held fufficient; for the 
Court faid they would underftand an appearance ” before 
the king^' to mean before the king in his conrt^^* and 
not before him in perfon. 

Per Curiam j Judgment for the Plaintiff (r). 

(tf) Vide 4 Blac^ Com, 265. {h) 2 Stra. 1155. 

(f) See all the cafes collected In Mr. Serjt, WiU 'uimi'% Note to 
V. Hanjoftf 2 Satmd. 59. 
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Doe, on the Demife of Richard Otlev, again^ 

Catharine Manning, Widow, and S. Goom. 

JN cjeQment for certain mrfluages and premifes at St. 

JHary Magdalen^ Bermondfey^ in Surry; a verdidl was made in ccnji- 

deration of na- 

found for the defendants, fubje£k to the opinion of the tural love and 

Court on the following cafe. Thomas Clendoriy being feifed 

in fee of the premifes in queftion, by his will of the 6th ch^afe^fo^rTw- 

of March 1750, duly executed and attefted, demifed the 

premifes (amongft others) to his nephew William Clendon 

for life ; remainder to truftees during W. C/s life to pre- ment before all 

the purchafe 

ferve contingent remainders 5 remainder to the iir(l and money was paid 

or the deeds cx- 

other fons of W. C. fucceflively in tail male ; remainder ecuted j and 
to the teftator’s nephew, Owen Mannings for lifej re- JionfaVotheV” 
maindcr to truftees during 0. MS life to fupport contin- ^/jj^e'o'/fuch^ 
cent remainders : remainder to the firft and other fons of priorfettiement, 

® and did not ap- 

O. M, fucceffively in tail male ; remainder to his own pear to be then 

indebted, and 

fight heirs for ever : and gave the ufual powers of leafing, there was no 
in poffelTion, at rack rents, for ai years \ and alfo power th^tranfaVion j 
to each of the de\ifees, when in aCXual poffeffion, to fettle ^hJeh !sTn al 
upon fuch perfon as he fhould marry, for her jointure, 
premifes of the yearly value of 8 o/. for every joool, be covin anting 

^ ^ ^ outoi fads and 

(hould receive with fuch wife. The teftator died feifed intents, infers 

. 1 rrr 7 t i- fraud in this 

of the premifes in 175 1; and Wm. Qlendon^ his nephew, cafe, upon the 
died in March \ 764, without iflue, whereby the eftate the 
defeended to 0 . Alanningy the next tenant for life, in re- 
maindcr. By indenture of bargain and fale of the 25th 
of Nov 7 1782, duly inrolled in C. B., between Owen 
Manning and George Owen Mannings his eldofl; fon, of the 
jft paxt, T. Green of the 2d part, and P. Wiljon of the 3d 
part, Owen Manning and George, his fon, fold and con- 
veyed 
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veycd the premifes to Green in fee, to the intent that he 
might become tenant thereof, for the purpofc of fufFering 
a recovery, to the ufe of O. Manning and his afligns for 
Ufe % remainder to the faid G. O, Manning in fee ; and a 
recovery was accordingly fuffered in HU. term 23 Geo. 3* 
On the 15th of March 1783 G. O, Manning inteftatc 
and without iffde ; whereby the reverfion in fee defeended 
to John Manning hU brother and heir at law. By inden- 
tures of leafe and releafe of the nth and i2thof^/r/7 
1783, between Gwen Mannings who was then in poflef- 
lion, of the firft part, the faid John Manning of the fecond 
part, and W* GUI and H. S. GUi of the third part ; reciting 
the former indenture of bargain and fale, and the recovery, 
tad the death of G. 0. Mannings and that divers other 
meffuages, having in like manner defeended to the 
faid John Mannings he was defirous of making fomc fet- 
dement and provifion for the benefit olihis mother, in 
cafe file fhould furvive Owen Mannings and of his fifteri 
and younger brother; it was witnefTed, that in confidera- 
tion of the natural love and affciSiion which John Manning 
bore towards Catherine Manning his mother, and Jane^ 
Catherine Matilda,, Arm, and Matilda Manning, his 
fillers, and Charles Manning, his brother, and for making 
provifion for them for their rclpeftive lives, and of ioj^. 
&c. ; Owen Manning and John Manning conveyed to W. 
and H. S. Gill in fee, amongfl: others, all the faid pre- 
mifes, habendum, he. to the ufe of Owen Manning for 
life, fans waftc ; remainder to the ufe of the truftecs, 
during the life of 0. M., in truft to preferve contingent 
remainders ; remainder to the ufe of Cath. Manning for 
life, fans wade ; remainder to the trudees and their heirs, 
upon trud, during the lives of Jane, Catherine Matilda^ 
and Charfes Manning^ and the furvivor cf 
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th€m, to receive the rents, &Ci, and pay the fame equally 
amongfl his faid fiftcrs and brother, and to the furvivor 
of them j remainder to John Manning in fee : with the 
like power of leafing as is contained in Clendon\ will \ 
and a power for O'wen Mannings during his life, and Ca^ 
iherine his mother, during her life, with the privity and 
confent of Ji^hn Manning and the truftees, or the furvivor^ 
his heirs or afllgns, teftified as therein mentioned ; and 
for John Mannings after his father’s and mother’s de* 
<;eafe, with the like privity of the truftees, or the furvivOr, 
his heirs or afiigns, teftified as aforefaid ; to execute likt 
leafes for 99 years. Owen Alatwing died the 9th of Sept^ 
1801. By indentures of l^afe and releafe of the i 5 th 
and 17th of May 1805, between ^ohn Manning of the 
firft part, R. Otley of the fecond part, and H. Otley of the 
third part ; reciting the indenture of bargain and fale of 
the 25th of iVcHsr. 1782^ and the deaths of George Owen 
Mannihg and Owen Mannings and that John Manning 
had co«tra£led with R* Otley for the abfolute fale of the 
premifes-, it was witneffed, that in confideration of 1800/. 
to John Manning paid, he conveyed to R, and H. Otley 
in fee all the faid premifes for which this ejeftment v/as 
brought, being part of the premifes in the laft-mentioned 
deed \ iiabcndum to fuch ufes as R, Otley fliould appoint; 
and in the mean time, and fubjttl thereto, to the ufe of 
i?. Otley in fee. The confideration for the conveyance 
to the leffor of the plaintiff W’as paid thus ; by a book 
debt from John Manning to the Icflbr of plaintiff 417/. 
2 s , By cafh at fundry times 1382/. 17J. 3//. The 
book debt was contrafted, and 150/. of the confideration 
money paid, at the date of the purchafe contradt, and 
387/. 5/. 6 d. at a fubfequent period, but before tile execu- 
tion of the conveyance of 1 805, ^nd before the lelTor of 

the 
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1807. the plaintiff had notice of the deed of j 783. The refidii^ 
^ \ of the confideration was paid, and the deeds executed, 
Otliy fubfcquent to fuch notice* J<ihn Manning did not divefl 

' Manning himfclf of all his property by the conveyance of the 12th 

and Another, There was no fraud in the laft-raen- 

tioned conveyance, unlefs fraud is to be implied by con- 
ftru£lion or operation of law. The queftion for the 
opinion of the Court was, Whether the leflbr of the 
plaintiflF were entitled to recover againft the defendant 
Manning ? If the Court (hould be of opinion that he 
was, a new trial was to be had, or an Iffue granted, as 
the Court (hould diredi, between the plaintiff and the de* 
fendant to try the validity of his leafe. If the ver- 
di£l; on fuch new trial or iffue (hould be found againft 
Goon^^ a verdidl was to be entered againft both the de^ 
fendants. But if the Court (hould be of opinion that the 
leffor of the plaintiff was not entitled to recover againft 
the defendant Mannings the verdidi taken for the de- 
fendants was to (land. 

This cafe, which firft came before the Court upon a 
motion for a new trial, being afterwards put into its pre- 
ferit form by the defire of the Court, was elaborately ar- 
gued in laft Eajler term by Lawes for the plaintiff, and 
Serjt. for the defendants 5 and again, in Trinity term 
laft, by Marryat for the plaintiff, and Shepherd Serjt* 
contra : and in the courfe of the arguments all the autho- 
rities bearing upon the queftion of the validity of volun- 
tary conveyances upon good confideration, fuch as that of 
bloody or of natural affe^iony as contra-diftinguiflicd from 
conveyances for valuable confideration to purchafers, with 
or without notice of the prior conveyance, were cited 
^d accurately difeufled. But as the leading arguments 

8 t and 
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Lord Ellenborough C. J., after ftating the faSs— 

On this cafci as it is found that there was no fraud in fad 
in the conveyance of the 12th oi April 17B3, the only 
point for the confideration of the Court is, whether a vo« 
luntary conveyance, without any valuable confideration, 
be not according to thetlegal conftrudion of the flat. 

27 Eliz. c, 4. fraudulent againfl: a fubfequent purchafer 
for a valuable confideration : or, in other words, whether 
in fuch cafe the law do not prefume fraud, without admit- 
ting fuch prefumption to be contradided. The cafes in 
which the conftrudion of the ftalute of the 27 of Eliz. has 
come on to be confidered have been numerous ; and in fe- 
veral of thofe which arofeneareft the time ofpafiingthe fta- 
tute the Judges feem to have thought that a voluntary fet- 
tlement was only prima facie fraudulent againft apurchafer, 
according to the language of the Court in Sir Ralph 
Bovy^s cafe, Ventris 193.} where it is faid, (Lord Hale 
being Chief Juftice) that though every voluntary con- 
veyance carries an evidence of fraud \ yet it is not upon 
that account only always to be reckoned fraudulent, or 
“ to be avoided by a purchafer for a valuable confidera- 
tion.” And in Jenkins v. Kemijhe or Kemisy which is 
to be found in Hardrefs^ 398. and in 1 Lev, J50. in 
Lavender v. Black flone^ in 2 Lev. 146. and in Garth v. 

MoiSi 1 Keb. 486.. the fame dodrine is diftindly laid 
down ; and in Style^ 446. it is dated to have been faid on 
a trial at bar, (Lord Rolle being then Chief Juftice) 
that a voluntary conveyance upon confideration of na- 

«« tural 


and authorities were all brought in review and weighed 
by the Court in the deliberate judgment pronounced 
upon the cafe in this term, it would be needlefs to repeat 
them. 
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** tural afFedlion hath no badge of fraud, unlefs he whd 
makes it be indebted at the time or in treaty for the 
falc of the lands which cafe Chief Baton Gilbert 
adopts, and fupports by reafoning of his own, in \{\t Law 
of Evidence^ 235 (a). And in addition to thefe printed 
cafes, Sir Robert Eyre^ then Chief Jufticc of C. P., ac- 
cording to a MS. Note formerly belonging to Mr. Jufticc 
CUve^ in a cafe of Standon v. Chathvood, tried before hrmi 
at the Lcndofi Sittings zftev Trinify term 1732, laid it 
down, that a voluntary fettlement, made upon marriage by 
Sir Richard Anderfon^ was not^fraudulent quia voluntary ; 
but the queftion was, Whether it was not made with an in- 
tend to defraud : and the jury fo found it. And with 
this doflrine other of the cafes which were cited by the 
counfcl for the plaintiff may well agree, in which it is 
dated, ‘‘ that conveyances were decided, on evidence 
given at the bar^ to be fraudulent/^ or, that a jury 
were diredlcd on evidence though it mud be reconciled 
that thefe cafes are not fo ftrong as thofc I have alluded 
to, as they arc not inconfiftent with the poffibility of 
juries having been direfted, what ought to be their con* 
clujton in point cf lawy from the fafts git^en in evidence, if 
the jury fiiould find them to be true ; for fraud and covin 
is always a qufion cf law 5 it is the judgment of law oH 
faEls and intents. In a more modern cafe, where the 
queftion was upon the flat. 13 Eliz.y that of Cadogah v. 
Kennety in Cowper, 434 . Lord Mansfield faid, obiter, “ the 
flat. 27 Eli%. c. 4 . does not go to voluntary convey, 
ances, merely as being voluntary; but to fuch as are 
fraudulent^ And in a late caft, of Doe v, RoutledgCy in 
the fame book, p. 705. where the queftion arofe ort the 

{f) P. 201. in the edition of 


ftatut* 
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ftatute now under confidcration, Lord Mansfield^ in con-^ 
fidering one point in the cafe, whether the fettlement 
there under all its clrcumd^nces were fraudulent and 
covenous, dated, that in the ftatute there was not a 
word that impeached voluntary fettlements, merely as 
being voluntary y but as fraudulent and covenous;** and no- 
ticed the 3d fedioii, which fubjcds parties to fuch frau- 
dulent grants, who fliould attempt to defend them, to 
forfeiture and imprifonment, as if fuch praSices were a 
crime ^ in which light no perfon making a mere voluntary 
fettlement, by way of provifion for his family, was ever 
confidered to ftand. This feftioji furniflies moft un- 
queftionably a very ftrong argument in favour of that 
conftru€lion ; and had thefe cafes not been oppofed by 
many others of great weight and authority, there would 
jhave been but little doubt in our minds as to this con^ 
ftrudion being the right one; but we have to deal with 
a clafs of cafes full as numerous, decided by Judges of 
the greateft eminence, which have given this ftatute a 
different conftruftion, and have held that a conveyance 
without a valuable confideration is by the ftatute made 
void, as fraudulent, againft a fubfequent purchafer for 
fuch confideration* The carlieft cafe in which this is 
diftindlly laid down is Woodie*s cafe, cited by Tan-» 
field in Colvtlk v. Parker ^ Cro. Jac, 158. as far back 
as Eajl, 5th of Jac. I, where it was adjudged, that 
an affignmcnt of a leafe of lands by one quali in join- 
ture to his wife, he taking the profits, and afterwards 
felling it without notice, was within the ftatute; 
though not made in truft to be revoked, nor with any 
claufe of revocation ; becaufe it was a voluntary convey- 
ance at firft, and (hall be intended fraudulent at the be- 
ginning.” In this cafe, though the perfon making the 
Vox.. IX. F conveyance 
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conveyance continued in poiTcilion and took the profits, it 
will be obferved that there was no badge of fraud \ as 
fuch pofTeffion accompanied and followed the deed : but 
the Judges might very well apprehend that fubfequent 
purchafers might be continually defrauded by fuch fecret 
conveyances, if they Ihould be held good ; and that 
when the quefllion was between on^e, who had paid a va- 
luable confideration for an eftate, and another, who had 
given nothing, it was a juft prefumption of law, that 
fuch voluntary conveyance, founded only in confidera^ 
tions of atFe£lion and regard, if coupled with a fubfe- 
quent fale, was meant to defraud thofe, who (hould after- 
wards become purchafers for a valuable confideration \ and 
that a different conilrudion would have fo narrowed the 
operation of the ftatute as to leave the perfons meant te 
be proteded by it fubjed to almoft all the mifchiefs in- 
tended to be guarded againft : and it certainly is more 
fit,jipon the whole, that a voluntary grantee fhould be 
difapointed, than tnat a fair purchafer (hould be de- 
frauded. In Prodgers v. Langham^ I S/V. 133.3 convey- 
ance made by a man in rruft for his daughter till mar« 
riage, for her maiuicnunce, and thrn in truft to raife a 
portion for her, was held to be a voluntary conveyance in 
its origin, and void by theftat, 27 oiEliz. againft purchafers 
for valuable couruleration : this was in the 15th of 
Car. 2 . In White Hujfey^ PrecedtnU in Chancery^ 14, 
in the beginning of King WiUiavf% reign, in the cafe of a 
conveyance, where the fraud, if any, was only from its 
being voluntary, the commilTioners of the great feal were 
^ll of opinion that they might decree a conveyance frau- 
dulent merely from being voluntary, and that, without 
any trial at law. In Gardiner v, Painter^ Caf. temp. King^ 
Q. p, 65, Lofd faid it coul4 never be a queftion, 

whether 
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whether a voluntary fcttlemcnt be good againft pur- 
chafers. . This was in the year 1726 ; and in the next 
year, in Tonkins v. Ennis^ 1 Eq. Caf. Abr. 334., a volun- 
tary fettlement was conGdered as being made void againft 
a purchafer by the ftat. 27 of Eliz. And this could only 
have been fo held from fuch fettlement being in point of 
law conGdered as fraudulent. In White v. Sanfom^ 3 AtL 
412., though Lord Hardwicke is ftated to have faid, that 
he had heard it faid in that court, that there are reafon- 
able voluntary conveyances, which that Court will not 
interfere to difturb, upon the conftrudlion of thefe fta- 
tutes ; yet, according to the fame cafe, he faid, ** he 
hardly knew an inftance where a voluntary conveyance 
had not been held fraudulent againft a fubfequent pur- 
chafer.’^ And in LordTownfend v. Windham^ % Vef, 10. 
he faid, on the 27th of Eliz. every voluntary convey- 
ance made, where afterwards there is a fubfequent con- 
vcyance made for valuable conGderation ; thot$ih no 
fraud in that voluntary conveyance, nor the perfon 
making it at all indebted j yet the determinations 
are that fuch mere voluntary conveyance is void at law 
by the fubfequent purchafe for valuable conGder- 
ation.” In Roe v. Mition^ 2 Wilf ^^ 6 . Lord Ch. J. 
Wilmot ftated the queftion to be. Whether there were a 
good and valuable conGderation to fupport the limitation 
therein to Thomas Hammertcn^ the father of the le/Tor of 
the plaintiff ; or whether the limitation were merely volun-* 
tary under the ftat 27 of Eliz.y and bad againft a pur- 
chafer for valuable conGderation ? And the Court held 
it good ; as the mother giving up her charge of an an- 
nuity on the whole of the eftate, and taking it on a part, 
was conGdered as a valuable conGderation. And Lord 
C» J. De Grey^ in Goodright v. Mofes^ in 2 Sir Blacks 

F 2 Re^i 
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1807. Rfp* 10 19., laid it down, that the deed in qutftioii 

■ ' ' ** was only a conveyance within the true mean- 

Dot deni. 

Otlvy ‘‘ ing of the flat, 27th of Eliz . ; being founded only on a 
Manning and not on a valuable^ confideration ; and therefore 

and Another. <4 yp agaxnft a bona fide purchafer/^ 

And the obfervation on this cafe made by the counfel 
for the defendant, that k feemed that Lord C. J. De 
Grey had been mifled by a cafe in 2 Ferti. 326., which 
he referred to ; and which was fald not to have been de- 
cided, and on which he was fiippofed to have relied ; 
-does not weaken the authority of the cafe in Blachfone \ 
for Lord C. J. De Grey referred to it, not to fupport the 
opinion of the Court on the point now before us*, but to 
fliew that a leflee for years was a purchafer for a valuable 
confideration. Lord Mansfield himfelf (whofe opinion 
In Doe V. Rouikclge^ and whofe diflum in Cadogan v. Ken* 
pet^ have been much relied on,) held In the cafe of Chap** 
wan V. Emery ^ Cowp. 280. that a voluntary conveyance 
after marriage by a man on his wife and children was void 
by the fiat. 27th of Eliz, againfl: a fubfeejuent mortgagee, 
who.m he held to be a purchafer. And with refpedl to 
the cafe of Dee v. Rouiledge^ it may be obferved that Lord 
Manfiidd icerns to have lupported his opinion by cafes, 
which were not confidered as cafes of voluntary fettle- 
ments; but as cafes where the fcttlements had for their 
foundation valuable confiderations : fuch was the cafe of 
NcTificad and Searles^ in i Atk, 268. which he mentioned 
by name : for Lord Hardvoicke in that cafe flated the 
quefilon to be, Whether the articles of the 3cth of Jpril 
1709 were for a valuable confideration, and binding, or 
ought to be confidered as voluntary and fraudulent, with 
fefpe£l to fubfequent creditors and purchafers And 
afterwards he faid, I think the fettlemcnt no voluntary 
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agtecment, but a binding one ; the ftatute^of the 13th 
and 27th ofjS/iz , that make conveyances fraudulent, are 
voluntary conveyances made againft purchafers for a 
valuable confiderationi or bona fide creditors ; but it 
** would be difficult to (hew that fuch a limitation, as in 
‘‘ the prefent cafe, has been held fraudulent and void 
** againll fubfequeht purchafers and creditors. The pre- 
** fent is a ftronger cafe ; for here are reciprocal confider* 
ations^ both on the part of the hufband and wife, by 
the provtftoHS under the articles for the fecond marriage.** 
And I believe, if it were neceflary to go into the exami- 
nation, itjwould be found that In moft, if not in all of 
the cafes cited by the defendant, there were reciprocal 
confiderations j fome benefit acquired by the perfons 
making the fettlement, which might fall under the de- 
nomination of a valuable confidcration 5 though perhaps 
other perfons derived a benefit from the fettlement, who 
were not the principal objefls of it. As in fenHns v. 
Keymys, where the confidcration of a marriage and mar- 
riage portion was held to run through all the eftates 
raifed by the fettlement on the marriage; though the 
marriage was not concerned in them. And it mult be, 
further recollected, w ith refpe£l to Doe v. 'Routfedge^ that 
Upon the ftrength of the voluntary fettlement in that cafe 
a marriage was had i which was noticed by Lord Manf 
field. And according to the cafe of Prodgers v. Lang-^ 
haiUy I ^id. 133. a voluntary conveyance, fraudulent 
againft a fubfequent purchafer, was held to be made good 
by a fuhfequetit marriage. And it will be further re col - 
le£ted, that in Doe v. Routledge there was no bona fide par» 
chafer. Subfequently to the cafe of Chapman v* Emery, 
the cafes of Evelyn v. Templar, 2 Bro. Chan. Caf 14 b*. 
and Doe ex iem^ Bothell v. Martyr, i Bof Pulh 
F 3 
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TJew Report Sf 332. have been determined : in the laft o( 
which it was laid down, “ that it cannot how be held 
** that a prior voluntary conveyance (hall defeat a con- 
** vcyance to a purchafer for a valuable confideration, 
•• without overturning the fettled and decided law.’^ 
And in the firft of them (1. e.) Evelyn v. Templar^ it was 
#faid by Lord Thurlow^ that fo many ejlates Jland upon the 
rule^ that it cannot he Jhahen. And fo late as Mich, term 
1804, in the cafe of Doe d, Leim v. Hopkins^ the Court 
of Exchequer held ; where after marriage a man cove- 
nanted to {land feifed of an eflatc to the ufe of himfelf 


for life, remainder to the ufe of his wife for life, remain- 


der to the heirs of the body of the wife begotten by the 
liufband ; that fuch fettlement was void, as being volun- 
tary againfl: a leflee of the hufband for 31 years; the fon 
of the fcttlor claiming the eftate after his father’s death 
againll the leflee. To the authority of thefe cafes may 
be added the cafe of Nutin v, Wilfmore^ 8 Term Rep. 528. 
where Lord Kenyon faid, ‘‘ if this deed were either 
atVually fraudulent, or voluntary^ from •whence the law 
infers fraud, the confequence infiflied on by the plain- 
tiff v/ould follow; and I admit that if this deed were 


a voluntary deed, the law fays it is fraudulent^* Thus 
{land the authorities on both (ides of the queftion ; and 
the weight, number, and unifor.mity of thofe which efla- 
bli{h the point contended for on behalf of the plaintiff, do 
in our opinion very much preponderate : and as many 
eftates depend upon the rule, it ought not, wc conceive, 
to be fliaken. It appears from the MS. note I have cited, 
formerly belonging to Mr. Juft. Clive, that Mr. Horfman in 
the year 1713 advifed the making a mortgage of the eftate 
fettled in ftridl fettlement by Sir R, Anderfon after his 
marriage ; thinking it voluntary and fraudulent as againfl 


a pur- 
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A purchafcr, and the like advice as that which he gave 
nearly a century ago, probably had been given before ; 
and that it has^een given fincfe, and afted on, we can- 
not doubt ; as Lord ThurlotO was not likely to have cx- 
preffed himfelf, as he did in Evelyn v. Templar^ unlefs he 
bad known that fuch had frequently been the cafe. 
Feeling ourfclves prefled with thcfc authorities arid coil- 
(iderations, we think ourfelvcS bound to give judgment 
for the plaintiff. Much property has, no doubt, been 
purchafed, and many conveyances fettled upoh the ground 
of its having been fo repeatedly held, that a voluntary 
conveyance is fraudulent, as fucb, within the flat* 
27th of Eliz. : and it is no new thing for the Court to hold 
itfelf concluded in matters refpe£ling real property by 
former decifions upol^que{lions, in refpe6l of which, if 
it were res integra, they probably would have come to 
very different conclufions. And if the adhering to fuch 
determinations is likely to be attended with inconve- 
nience, it is a matter fit to be remedied by the Legifla- 
turc, which is able to prevent the mifchief in future, and 
to obviate all the inconvenient confequenccs which are 
likely to refult from it, as to purchafes already made. 
And we cannot but fay, as at prefent advifed, and con- 
(idering the conftruflion put on the flatute, that it would 
have been better if the (latute had avoided conveyances 
only againft purchafers for a valuable confideration, nvith* 
§ut notice of the prior conveyance. Our opinion being with 
the plaintiflF, the confcquencc is that there muft cither be 
a new trial, or an iflue between the plaintiff and the de- 
fendant Gootn to try the validity of his leafe. 


1807. 
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and Anoth.* 
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A creditor mny 
infiirc the life 
of his debtor to 
the extent of 
his debt": but 
fuch a contract 
is /ub/iantially 
a contraft of 
indemnity 
againd tlie lofs 
of the debt 5 
and therefore, 
if, after thedcath 

of tiie debtor, 
his executors 
pay the debt to 
the creditor, tlwr 
latter cannot 
afterwards re- 
cover upon the 
policy; al- 
thougli the 
debtor died in- 
folvent, and the 
executors were 
furnifhed with 
the means of 
payment by a 
tliird ])arty. 


^HIS was an a£J:Ion of debt on a policy of infurancc 
made the 29th of 1803, under feal of the dc» 
fendants, as three of the direftors of the Pelican Life In* 
furance Company, on behalf of the company; which 
recited that the plaintiffs, coachmakers in Long^acre^ being 
interefted in the life of the Right Hon. William Pitt^ and 
defirous of making an infurance thereon for 7 years, had 
fubferibed and delivered into the office of the company 
the ufual declaration fetting forth his health and age, &c.. 
and having paid the premium of 15/. 15/. as a confidera- 
tion for the affurance of 500/. for one year from the aBth 
of Nov, 1803, it was agreed that in cafe Mr, Pitt fliould 
happen to die at any time within one year, &c., the funds 
of the company fliould be liable to pay and make good to the 
plaintiffs, their executors, &c. within three months after 
his demife fliould have been duly certified to the truftees, 
&c. the fum of 50c/. And further, that that policy might 
be continued in force from year to year until the expira*- 
tion of the term of 7 years, provided the annual premium 
fliould be duly paid on or before the 28th of November in 


each year. The plaintiffs then averred, that at the time 
of the making of the Jaid affurance y and from thence until the 
death of AJr. Pitt, they were interefted in his life to the 
amount of the fum infured ; and that they duly paid the 
annual premium of 15/. 15J. before the 28th of Nov, 1804, 
and the further fum of 15/. 15/. before the 28th of Nov* 
1 805 5 and that after that day, and while the affurance was in 
force^ and before the exhibitwg the bill of the plaintiffs^ viz. 


on 
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on the 23d of Feb. 1806, Mr. Pitt died ; that his demife 
was afterwards duly certified to the truftees, &c. i (inca 
when more than three months have elapfed before the 
commencement of this fuiti &c.i but that the 500/. has 
not been paid or made good to the plaintiffs. There were 
alfo counts for fo much money had and received by the 
defendants to the plaintiffs’ ufe, and upon an account 
dated. To this the defendants pleaded, iff, nil debent. 
2dly, That the plaintiffs, at the time of making the affur- 
ance, and from thence until the death of Mr. Pitt^ were 
not intereffed in his life in manner and form as they have 
complained, &c. 3dly, As to the firft count, that the 
intcreft of the plaintiffs in the policy, and thereby in- 
tended to be covered, was a certain debt of 500/. at the 
time of making the policy, due from Mr. Pitt to the 
plaintiffs, and no other ; and that the faid debt aftef« 
wards, and after the death of Mr. Pitt, and before the ex* 
hibiting of the plaintiffs* hilly to wit, on the 6th of March 
1 806, uoas fully paid to the plaintiffs by the Earl of Chat* 
ham and the Lord Blfliop of Lincohy executors of the will 
of Mr. Pitt. Iffues were taken on the two lirff pleas : 
and as to the laff, the plaintiffs; protefting that their inte- 
reft in the policy thereby intended to be covered was 
not the faid debt mentioned in that plea to be due to 
them from Mr. Pitty and no other ; replied, that the faid 
debt was not afterwards, and after the death of Mr. 
Pitty and before the exhibiting of their bill, fully 
paid to them by the Earl of Chatham and the Lord 
Bifliop of Lincohy executors of Mr. Pitty in man- 
ner and form ^5 alleged, &c. : on which alfo iflue was 
joined. 


T807. 

Godsalc, 

againfi 

BOLtlKt. 
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The defendants paid ^\L(ei) into court upon the (irfl 
count : and on the trial of the caufe before Lord Ellefi-^ 
borough C. J. at Guildhall^ it was agreed that a verdidt 
ihould be entered on the feveral iiTuesi according to the 
direftion of the Court^ on the following cafe referved. 

The policy mentioned in the declaration was duly exe- 
cuted, and the premiums thereon were regularly paid. 
Mr. Fitti mentioned in the policy, died on the 2'3d of 
yanuary 1806 5 which event was duly certified in February 
1806 to the truftees of the Pelican Life Infurance Com- 
pany. The defendants, before Trinity term laft, were 
ferved with procefs Iffucd in this caufe on the 3d of June 
i 8 o 5 . Mr. Pitt was indebted to ti e plaintiffs at the 
time of the execution of the policy, and from thence up 
to and at the time of his death above 500/., and died in- 
folvcnt. On the 6th of March 1 806 the executors of 
Mr. Pitt paid to the plaintiffs out of the money granted 
by parliament for the payment of Mr. pitf^ debts, 1109/. 
iij. 6 d.f as in full for the debt due to them from Mr. 
Pitt. The cafe was argued In the laft term by 


Dampier^ for the plaintiffs, who contended that they 
were entitled to recover upon this policy, notwithftanding 
the payment of the debt to them by Mr. P///'s executors 
out of the money granted by parliament for that purpofe. 
It is clear that a creditor has an infuiable interell in the 
life of his debtor, and the amount of the debt is the mea- 

{a) There was feme dlfcufTion in the courfc of the argument as ta the 
fufficiency of the fum paid into court, in refpeft of the premiums re- 
ceived; the grounds of computing which did not diftln£tly appear. 
The defendant’s counfel, however, denied the ncccflity of paying any 
thing into court, the rifle having once commenced i and ultimately nv 
opinion was given by the Court on this point. 


10 


fure 
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furc of that interefl ; and fo far the exiftencc and legality 
of the debt {a) is ncceffary to the validity of the infurance 
in point of Intereft under the ftat. 14 Geo. 3. c. 48. ; but 
it is not the debt^ qua dek^ which is infured, but the life 
of the debtor: it is only neceiTary that the intereft (hould 
exift at the time of the infurance made, and continue up 
to the time of the death of the debtor, as it did in this 
cafe : and the fum infured having then become due, and 
the debtor's eftate infolvent, the fa£l: of payment of the 
debt afterwards by a third party cannot be material ; fuch 
payment being altogether gratuitous. The validity of the 
infurance depends upon its agreement with the ftat. 

^*48., which was made to prevent infur- 
ances on lives or other events wherein the aiTured (hall 
have no intereft and for this purpofe itenafts (/ i.) 
that no infurance fiiall be made by any perfons on the 
life of any perfon, &c. wherein the perfons for whofe 
ufe, benefit, or on whofe account fuch policy (hall be 
made, (hall have no intereft, or by way of gaming or wa- 
gering and it avoids every affurance made contrary to 
the true intent and meaning thereof. The ad fe£tion 
prohibits the making any policy on the life of any perfon, 
without inferting in it the perfon's name interefted 
therein. And the 3d fe£l. provides that in all. cafes 
where the infured hath intereft in fuch life, &c. no 
greater fum (hall be recovered from the infurers than 
** the amount or value of the intereft of the infured in 
fuch life," &c. Now here it cannot be difputed but 
that all the requifites of the a£t have been complied with. 
The only queftion which can be made is upon the third 
fe£tion, as to the necelTity of the intereft continuing be- 

w Dfiyer V. EJie, London Sittings after WL I788. Eark on Xnfur. 
.d ed. 4JI. and a Marjk, m 6751 
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yond the time of the event happening on which the in-* 
furance is ftipulated to be paid, and to the commence* 
ment of the aftion. But the intcreft need only continue 
up to the happening of the event infuredi when the caufe 
of aftion arifes ; and that is the ufual averment in actions 
of this fort: and the defendants by their third plea admit 
that it continued beyond that time *, for they allege that 
the debt was paid after Mr. deaths though before 
the a£tlon commenced. But if it had been neceiTary that 
the intereft (hould endure up to the time of the aftion 
brought, that fliould have been averred ; which has not 
been ufual; and for want of which the judgments informer 
cafes might have been arrefted. The hazard was run, for 
which the premium was received, during Mr. P/V/*s life; 
and as he died infolvent, there was then as it were a total 
lofs : then the underwriters’ liability cannot be adeemed 
by the voluntary payment of a third party, though through 
the hands of the debtor’s executors. The very payment 
of the premium gave the plaintiffs an intereft in the 
policy ; and it could not have been in the contemplation 
of the Legiflature when they granted the money for the 
payment of Mr. Pitfs debts to adeem the rifk of under- 
writers. In the cafe of infurances againft fire, it never 
v/as conceived that the infurers could avail themfelves pro 
tanto of charitable donations coliefted for the benefit of 
the fufferers. In the cafe of a life infurance, the premium 
is not calculated upon the rifk of the infolvency of the 
perfon whofe life is infured, but folely on the probability 
of the duration of the life. But if the defendant’s objec* 
tlon be well founded, every cafe of this fort will be rc- 
folved into an examination of the affets ; of which the 
infurers will avail themfelves pro tanto, after having had 
the benefit of the whole premium : an 4 this too, at any 
1 1 diftancf 
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di fiance of time when affets may be forth-coming after 1807. 
the payment of the lofs. But, fecondly, by the payment ^ ^ 
of money into court the defendants admit a continuance 

Boldkkow 

of the plaintiffs* intercft on the policy beyond the amount 
of the bare debt ; for it was paid in after ihe liquidation 
of the debt, and after the aAion commenced. And 
therefore the plaintiffs would be entitled to recover fome- 
thing. And it does not appear how the premiums 
received have been reduced to the amount paid into 
court. 

Marryai, contra, faid that he Ihould not now difputc 
the propofition, that a creditor might infure the life of 
his debtor fince the ftatute ; though it might have been 
doubted at firft, whether fuch an intcreft as that in the 
life of another were within the contemplation of the Legi- 
flature. There was an inception of the rifk on the policy ; 
and therefore the premium was properly paid ; and no 
quCilion can arife on the amount of it ; this being an in*> 
furance on a precife fum, like a valued fea policy. The 
only queftion is, whether in the event the plaintiffs have 
been damnified, and can call upon the affurers for any in- 
demnification. To purfue the metaphor; the (hip infured 
has been wrecked, but there has been a falvage, which the 
underwriters were entitled to, and out of ^hich the 
affured have been indemnified: notwilhftanding which 
they dill claim as for a total lofs ; contrary to the very na- 
ture of the infurance, which is only a contradl of indem- 
nity. Admitting that the general form of the declara- 
tion in thefe cafes may have been fuch as is dated ; dill 
it is competent for the underwriters to (hew that a falvage 
.has been received by the affured to the whole extent of 
their lofs : and in no cafe can an affured recover double 

fatis?. 



7 » 

1*07. 

GOPSALL 

againfi 

Boi»xro, 


CASES IN MICHAELMAS TERM 

fatisfaftion whether from the fame or any other perfon ; 
as m the cafe of a double infurance : and therefore it is 
immaterial in this cafe from what hand the iiril fatisfac* 
tion came. This principle was fully admitted in the 
cafe of Bird ir. Randall [a)^ where it was applied to a cafe 
much ftronger than the prefent For there a fervant hav- 
ing entered into articles to ferve his mailer for a certain 
time under a penalty, and the fervant having left his fer- 
vice before the time by the procurement of the defendant, 
this Court, in an adlion by the mailer to recover damages 
againil the fcducer, held that the mailer’s having before 
fued the fervant and recovered the penalty againil him be- 
fore the adlion brought againil the feducer (though in fa£l 
the penalty recovered was not received till after the fecond 
a£llon commenced, but before trial,) was a bar to fuclf 
further remedy \ coniidering the amount of the penalty 
;is ample compenfation for the injury received ; and that 
no further fatisfa£lion could be received from any other 
quarter. [Lord Ellenhorough C. J. I never could entirely 
comprehend the ground on which that cafe proceeded. 
It wa^ aflTumed that the fum taken as the penalty from the 
fervant was the extreme 4imit of the injury fuilained by 
the mailer : but there is the doubt : for the penalty might 
have been fo limited, becaufe of the inability of the fer- 
vant to undertake to pay more ; and yet it might have 
been very far from an adequate compenfation to the 
mailer for the injury done to him by another who fed need 
hi? fervant from him. I remember however a fimilar 
cafe tried at the fittings in the court of Common Pleas 
before Mr. Juilice Wilfon^ fitting for the Chief Juilicc, 
who ruled the fame point upon the dry authority of the 
former decifion \ but, as it feemed to me at the time| 

[a) 3 Burr, 1345 * * 373 * 3 ^ 7 * 

VTith 
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with confiderable doubt upon his mind as to the propriety 
of it. Lawrence J. I fuppofe the Court proceeded upon 
the ground that the penalty was by the exprefs ftipulation 
of the parties made an equivalent for the lofs of the fer* 
vice. Lord Ellenberough. That is fo as between the 
parties themfelves ; but it may admit of doubt^ whether 
that were the fair way of confidering it as againft a 
ftranger, a wrong doer.] A voluntary payment of ano- 
ther's debt^ if accepted as fuch^ will prote£f the debtor; 
and if fo> it will equally prpte£t an infurer, under the 
ftatute. For the obje£l of that was to prevent wager 
policies : but if this policy may be enforced, notwithlland*- 
ing {)ayment of the debt, every creditor may gamble upon 
the life of hb debtpr by way of infurance, though with- 
out any reafon to doubt of his folvency % and upon his 
death he would be entitled to double fatisfaflion of his 
debt. Jf a payment out of the debtor’s aflets would have 
been a bar to this a£iion, it cannot enter into the merits 
of the cafe to inquire by whofe afliflance the executors 
have been enabled to make the payment. The money 
was paid by them, and received by the pbintiffs, as for 
the pf Mr. Pitt. Then, 2dly, the payment of money 
into court on the frrfl count only admits thp contra6f de- 
clared on. It admits that the plaintiffs had an intereil 
in the policy up to the death of Mr. Pitt, but not at the 
titne of the a£lion brought : and where a demand is illegal 
on the face of it, payment of money into court does not 
^dmit it (fl). [It was jifterwards ftated by the Court, and 
agreed on all hands, that the payment of money into court 
on the firft count only admitted the faPs ftated in that 
t^punt.] 
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Dampier^ in reply, on the principal queftion, faid that 
the fafts of the cafe fliewed that this was not a wagering 
policy ; but that the plaintiffs had an intereft in it up to 
the extent of the fum infured. And denied that the fub- 
fequent payment of the debt out of the grant of parliament 
was like the cafe of falvage on a marine policy : for that 
was an advantage calculated upon by the underwriters in 
fixing the amount of the premium ; but here the folvency 
of the debtor formed no bafis of the calculation, but only 
the probable duration of his life. In Bird v. Randall^ 
(befides the doubt of the foundnefs of that decifion) the 
penalty was conGdered as liquidated damages to the full 
extent of the injury: and the judgment recovered was 
conGdered as a fatisfa£Hon In law. If In this cafe the 
plaintiffs, after recovering judgment againft the under- 
writers, had attempted to fue Mr. jP/VA executors, 
the cafes would have been more like. This ftands as 
the cafe of a gratuitous payment by third perfons of the 
debt of another, and not as the fatisfa£tion of a legal 
demand, nor upon a ilipulation to receive it as fatif- 
faffion of the prefent claim. It is moft like the cafe of 
a charitable donation to fufferers by fire who were par- 
tially infured. 

Curia adv. vult. 

Lord Ellenborough C. J. now delivered the judg- 
ment of the Court. 

This was an a£lion of debt on a policy of infurance on 
the life of the late Mr. P/Vr, cffe£lcd by the plaintiffs, 
who were creditors of Mr. Pitt for the fum of 500/. 
The defendants were diredlors of the Pelican Life Infu- 
rance Company, with whom that infurance was effefted. 
p[|is Lordthip, after ftating the pleadings and the cafe, 

pro* 
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proceeded — 3 This affurance, as every other to which 
the law gives e(Fe£l| (with the exceptions only which are 
contained in the ad and 3d fe£kions of the (tat. 19 Gco^ 2. 
Ck 27.) is in its nature a contra£t of indemnity^ as diftin- 
guiflied from a contract by way of gaming or nvageringt 
The intereft which the plaintiffs had in the life of Mr. 
Pitt was that of creditors ; a defeription of intereft which 
has been held in feveral late cafes to be an infurable one^ 
and not within the prohibition of the Aat. 146^^ 3. c. 48. 
yi I. That intereft depended upon the life of Mr. Pitt^ 
in refpeft of the means, and of the probability, of pay- 
ment which the continuance of his life afforded to fuch 
creditors, and the probability of lofs which r fulted from 
his death. The event, againft which the indemnity was 
fought by this affurance, wjs fubftantially the expefted 
confequcnce of his death as aftVfting the interefts of thefe 
individuals affured in the lofs of their debt. This aftion 
is, in point of law, founded upon a fuppofed damnifica- 
tion of the plaintiffs, occafioiied by his death, exifting 
and continuing to exift at the time of the aflion brought: 
and being fo founded, it follows of courfe, that if, before 
the a£lion was brought, the damage, which was at firft 
fuppofed likely to refult to the creditors from the death 
of Mr. Pittj were wholly obviated and prevented by the 
payment of his debt to them, the foundation of any aftion 
on their part, on the ground of fuch infurance, fails. And 
it is no objedlion to this anfwer, that the fund out of 
which their debt was paid did not, (as was the cafe in the 
prefent inftance,) originally belong to the executors, as 
a part of the affets of the deceafed : for though it were 
derived to them aliunde, the debt of the teftator was 
equally fatisfied by them thereout ; and the damnification 
of the creditors, in refpeft of which their adion upon the 
V OL* IX. G affurance 
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affurance contra£t is alone maintainable, was fully obri^ 
ated before their action was brought. This is agreeably 
to the doftrine of Lord Mansfield in Hamilton v. Mendes, 
2 Burr, 1210. The words of Lord Mansfield are, The 
plaintiff’s demand is for an indemnity: his aftion then 
^ muft be founded upon the nature of the damnification^ 
as it really is at the time the afiion is brought. It is 
repugnant, upon a contraft for indemnity, to recover 
" as for a total lofs, when the event has decided that the 
‘‘ damnification in truth is an avcragCf or perhaps no lofs 
** at all.” Whatever undoes the damnification in the 
whole, or in part, muft operate upon the Indemnity 
in the fame degree. It is a contradiftioii in terms, W 
bring an aftion for indemnity^ where, upon the whole 
event, no damage has been fuftained.” Upon this 
ground, therefore, that the plaintiffs had in this cafe no 
fubfifting caufe of action in point of law, in refpeft of 
their contraft, regarding it as a contradl of indemnity^ at 
the time of the aft ion brought, we are of opinion that a 
verdlfl muft be entered for the defendant on the firft 
and third pleas, notwithftandlng the finding in favour of 
the plaintiffs on the fecond plea. 


TVJneJciaj, 

AW. 25tli. 


Harris agubiji James, one, &c. 


The certificate 'T'H E plaintiff filed his bill as of Trinity terni 46 G. 2. 

of a bankrupt, 1 . ^ ^ ^ 

allowed after in allumpiit on a promiffory note, made and given 

4th of Augufi 1793, by the defendant to the plain- 
pkldcd^Tsel?- I2J-. 8t/., with intereft at 4 per cent, on 

-ticnce to fup- 

port the general pica in bar given by die ftat. 5 Ceo, 2. c. 30./ 7. viz. tliat before the ex- 
hibiting the plaintiff’s bill the defendant became a bankrupt, and that the caufe of aftion 
Accrued before he became a bankrupt* 


df/iaand,' 
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demand. There were alfo the common money counts In 
the bill* To tills the defendant .pleaded in Mich, term 
laft, that the plaintiff ought not to have or maintain hU 
aforefaid adiion thereof againft him y becaufe he fays 
that after the making of the feveral promifes in the 
declaration mentioned^ and before the exhibiting the 
bill of the plaintiff, (to wit) on the 12th of June 1804, 
he, the defendant, became a bankrupt within the intent 
and meaning of the feveral ftatutes, &c.: and that the 
feveral caufes of adlion in the declar«ition mentioned 
accrued before fuch time as he, the defendant, became a 
bankrupt : and concluded to the country. On which 
iffue was joined. And at the trial at Launcejlon^ before 
Sutton B. a verdift was given for the plaintiff for 60/. 
8/. 3^?. fubjeft to the opinion of this Court on the follow- 
ing cafe : 

The plaintiff’s bill was filed on the 5th of September 
laft, as of the preceding Trinity term. The defendant 
pleaded the above plea on the 2 1 ft of November in Michael- 
mas term laft. The defendant at the trial produced and 
proved his certificate, dated the 7th of October i 8 c 5 , 
under the hands and feals of the commllaoners named 
In a commiifion of bankrupt againft him on the 1 2th of 
June 1804, by virtue of which he was in due manner 
declared a bankrupt on that day. The certificate was 
allowed by the Lord Chancellor on the 20th of Noverri* 
hr laft. 

JSurrough for the plaintiff. The qiiefilon Is, Whether 
the bankrupt be entitled under the circumftances to the 
plea of bankruptcy in the general form given by the ftat. 

5 Geo. 2. c. 30. 7.; but the benefit of that defence is 

wly given to a bankrupt who obtains his certificate be- 

G 2 fore 
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1807* fore the aftion brought: it is given to him folely on the 
HaTrTs ground of his conformity to the ftatutc ; and for the pur- 
pofe of enlitling him to the ct*rtificate of fuch his con- 
^ formity many things are required by the lothfeftion; 

which ought properly to have preceded the 7th in its 
place in the (latute. The difeovery of the bankrupt’s 
eftate and effefts is to be of no avail, unlcfs the major 
part of the commifiioners certify, that he has made a fall 
difeovery and conformed himfelf in all things according 
to the direftions of the aft, and that they have no reafon 
to doubt of the truth of the difeovery : and fuch certifi- 
cate muft be figned by 4-5ths in number and value of the 
creditors for above 20/*, who have proved their debts un- 
der the commiffion ; and the commifiioners muft have 
proof by affidavit of fuch Cgning, &c.; which affidavit, 
&c. muft be laid before the Lord Chancellor with the 
certificate : and the bankrupt muft alfo make oath that 
the certificate and confent of the creditors were obtained 
without fraud ; and then the certificate muft be allowed 
by the Lord Chancellor : and after all, any of the credi- 
tors may be heard agaxnft it. All thefc things ought to 
be completed before the aftion brought j for how elfe 
can the certificate be pleaded in bar of the aftion, as in 
this cafe ? If the plaintiff had a complete caufe of adtion 
at the time of commencing his fuit, and the defendant at 
that time hid no defence, it is contrary to juftice and 
legal analogy that any matter arifing ex poft fafto fhould 
be a bar to the aftion. The only inftance to the con- 
trary is in the cafe of executors who may plead judg- 
ments confefled by them after the aftion brought in bar 
©f it : but there the fund is fued, and not the party (a). 

(a) Vide Le Tret v* PalUhn^ 4 Enfi, 5Q7, g. 


And 



IN THE FoRTT-EICHTH TeAR OF GEORGE III. 


9s 

And though In Sullivan v. Montague {a)y and Reynolds v. 1 807# 
Beerling (^), it was confidercd that aftio non, &c. went — 

to the time of plea pleaded, and not to the commence- againji 

ment of the action ; yet that was afterwards over-ruled 
in Evans v. Proffer (c). But the wording of the 7th 
fedlion, which gives the plea, fliews plainly that the full 
bar to the aftion was only meant to be given in this cafe 
where the certificate was obtained before the adlion 
brought ; becaufe after difcharging the bankrupt, who 
fiiall in all things have conformed to the a£i, from all 
debts due at the time he became bankrupt; [and till the 
certificate obtained and allowed it cannot be told whether 
he have fo conformed or not ;) it proceeds, ** and in cafe 
any fttch bankrupt (that is, one who has fo conformed) 

(hall afterwards be arrefted, profecuted, or impleaded 
** for any debt due before fuch time as he became bank- 
rupt, he ftiall be difeharged upon common bail ; and 
fliall and may plead in general that the caufe of fuch 
“ aSion did accrue before fuch time as he became bank- 
rupt,’' &c. and then it makes the certificate and allow- 
ance evidence of the bankruptcy, &c. It is clear that the 
general plea is only given in cafes where the aftion com- 
menced after the bankruptcy (d) ; but the word afterwards 
applies as well to the conformity oi fuch bankrupt as to his 
bankruptcy. And in Langmead v. Beard^ at the Middlefex 
fittings after Mich, term 1792, Lord Kenyon C.'^. held 
that a certificate granted after plea pleaded, but before 
the trial, would not avail at law. The words are after- 
wards arrefted, profecuted, or impleaded:” but im^ 
pleaded^ which is the moft general word, mud mean the 


(«) Dougl. 106. 

ib) M. 25 Cr. 3. B. R. ib. III. xd edit, and 3 Term Rep. 188. n. 

{<) Rep. iSe. (</) Ttnuer v. 6 413. 

G 3 original 
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original impleading in the aflion. The only objcfl of 
the Legiflature in giving the general plea was to avoid the 
expehce and prolixity of pleading all the fpecial matter, 
which before that aft a bankrupt who fought to avail 
himfelf of his certificate was obliged to do, in anfwer to 
an aft ion by a creditor whofe debt accrued before the 
commiffion ; viz. the trading, aft of bankruptcy, petition- 
ing creditors’ debt, the commiffion, and all other the pre- 
vious proceedings requifite by the loth feftion to a valid 
certificate : but it never meant to give a different defence 
from what the bankrupt had before, or to give a more 
extended legal effeft to the general than to the fpccial 
form of pleading. Then as in order to conftitute a legal 
bar to the aftion all the matter neceffary to conftitute a 
legal defence, if pleaded fpecially, muft have been alleged 
to have occured before the aftion brought j fo under this 
general form of pleading, the certificate neceffary to fub- 
flantiate it at the trial ought to be (hewn to have exifted 
antecedent to the aftion. {Lawrence J, There is no 
claufe which ^ays that the certificate (hall be pleaded in 
bar to the aftion : it is the conformity to the ftatutes 
which gives the difeharge, of which the certificate is 
only the evidence. The ftatute only fays that ** in cafe 
any fuch bankrupt (that is, who fliall have conformed in 
all things, as ftated in the preceding part of the claufe) 
fliall be arrefted, &c. for any debt due before his bank- 
ruptcy, he ftiall be difeharged on filing common bail, &c. 
and then it gives the general bar. The icth feftion 
merely ftates the evidence of the conformity. Lord jE/- 
knhroiigh C. J. Suppofing no general plea had bcca 
given, the queftion would ft ill have been the fame, whe- 
ther the conformity did not give the difeharge ? The 
latter part of the claufe only gives a compendious 

fown 
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DampUr^ contra. The bankruptcy of the party after 
the debt accrued, and his fubfequent conformity, confti- 
tutc the fubftantial defence to the a£lion given by the 
ftatutc : but the Legiflature has required certain evidence 
of that conformity, which if obtained any time before the 
trial, and ready to be produced then, is fufficient. The 
neceflity of conformity is dated in the id fedion, and is 
enforced by the penalty of death : the conformity there- 
fore precedes the other deps to be taken. •Then the 7th 
feftion fays that every bankrupt who (hall conform as by 
the adl: is direfled (hall be difeharged from all debts due or 
owing at the time he became bankrupt : and then, after 
giving the general plea, it fays that the certificate and al- 
lowance (hall be fufficient evidence of the trading, bank* 
ruptcy, oommiffion, and other proceedinge precedent to tkfi^ 
obtaining fuch certificate. It is plain, therefore, that the 
conformity is the defence, and the certificate is merely 
evidence of the prior proceedings. The loth fedion no 
otherwife applies to this fubjedl than as it (hews what 
guards the LegiHature have thrown about the obtaining 
the certificate^ which is to be evidence of fuch con- 
formity, in order to prevent fraud. An argument arifes 
upon the common form of the certificate, which con- 
G 4 eludes 


form of pleading the difeharge.] No other evidence of 
oonformity than the certificate could be admitted : it was 
therefore intended to be of the fubdance of the dif-* 
charge 5 and mud have been fpecifically alleged in plead- 
ing, but for the general form allowed ; and if it did not 
exid before the aftion brought, it could not by the general 
rule of law have been pleaded as a bar to the aflion, but 
only as a bar after the lad continuance, or after the a<^ioti 
commenced. 
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eludes with dating that the bankrupt (iniflied his exami<* 
nation ; and therefore fuppofes the conformity to end 
with the lad examination ^ and not with the allowance 
of the certificate i which in faft forms no part of the 
conformity. If no general plea had been given, it 
would have been fufficient to have dated the tradings 
bankruptcy, &c. examination, and the conformity ; and 
it would not have been neceffary to have dated the allow*^ 
ance of the Lord Chancellor, Great inconvenience and 
oppredion would enfue if a bankrupt were liable to the 
cods of all the a£lions which might be commenced againd: 
him after the commifllon iffued, which certainly could 
not have been intended by the Legiflature, while they 
were taking all iiis property from him. There is another 
exception to the general rule, befides the cafe of execu- 
tors, where matter arifing after the aflion brought is 
pleadabltr in bar of it; namely, the outlawry of the 
plaintiff; as in Moor v. Green {«). But in no event could 
this have been pleaded as a plea puis darrein continuance, 
becaufc xio continu ance had in intervened between 
the bill filed and the plea : The:. Dig* h. 14. c. 3. / 10* 
It could only be pleaded as an original plea in bar; as in 
Price v. Kev.rick [b in the cafe of a releafe after the 
a£vion brought. [Lord Elhnborough C. J. obferyed that 
the cafe of a gener^il releafe did not apply, as that might 
releafe the cods incurred after tlie adtion brought, as well 
as what happened before.] 

Burroughs in anfwcr to the cafe of outlawry, faid, that 
the plea went to the very caufe of a£iion, which de- 

(a) Sfiik, 178. But fee for the general rule Li Bnt v* Ta^Mlon^ 
^Eaft 502. 
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veiled the plaintifF of his property and right to fue, and 
transferred them to the crown. As to the principal quef- 
tion, he argued that thf* certificate was fo much of the 
fubftance of the defence, that if pleaded fpccially, the 
plaintiff might have, traver fed its cxiftence, or replied per 
fraudem, or any of the circum fiances mentioned in the 
1 2th feftion which go to invalidate the certificate : but 
the Legiflarure would hardly have m<>dc fo many diftinft 
provifions for invalidating the effe£l of mere evidence. 
Again, if the certificate were merely evidence, the Lord 
Chancellor by his order, or this Court by mandamus, 
would, upon fufficient proof of the conformity, compel 
the commiflioners to certify it : but fuch applications 
have always been refufed (a ) ; as being a matter entin ly 
within the diferetion and judgment of the commiffioners. 
The jufiice of the cafe is alfo with the plaintiff, who by 
this form of pleading will be debarred of his cofts by 
matter arifing after his a£lion was well brought : whereas 
by another form of pleading, viz. that pending the aflion 
the certificate was granted, and therefore that the plain** 
tiff ought not further to proceed in his aft ion, the de- 
fendant will ftill have the benefit which the certificate 
was meant to give, that of protefting him from the pay- 
ment of the debt, but not of the coils before incurred. 

This cafe was argued in the laft term, and flood over 
for confidcration till now, when 

Lord Eli-Enborough C. J. delivered the opinion of 
the Court. — This was an aftion of affumpfit, to which 
the defendant had pleaded his bankruptcy, in the form 
preferibed by the flat. 5 Geo, 2. c, 30. / 7. The fafts 
^cre, that the plaintiff's bill was filed againft the de^ 

(tf) Vide Ex parte John King, 7 Eaji, jz, 

fendant. 



90 


CASES IN MICHAELMAS TERM 


1S07. fcndant, an attorneyi on the 5th of laft September as of 

^ the preceding Trinity term. The defendant pleaded the 

egainfi abovc plea of bankruptcy ofi the a ill of November in 

James. Michaelmas term lall : and at the trial produced and 

proved his certificate, dated the 7th of OBober i8o6, 

under the commilfion of bankrupt, ifiued againll him on 
the lath of June 1^04, and under which he was duly 
declared a bankrupt on the 12th of June 1804. 
certificate was allowed by the Lord Chancellor on the 
20th of November laft, the day before the plea was 
pleaded. It was contended on the part of the plaintiff, 
that the matter of the defendant’s difeharge, having arifen 
after the filing of the plaintiff’s bill, fliould have been 
pleaded as a plea after the laft continuance. To which it 
was, on the part of the defendant, anfwered, that if even 
the matter of the difeharge grew by the allowance of the 
certificate, and was not merely to be proved in evidence 
by it 5 yet that even fo j and if the allowance of the cer- 
tificate were fpecially pleaded ; it could not be pleaded in 
terms as a plea after the laji continuance^ inafmuch as no 
continuance had in fa^ intervened between the time of 
the bill filed and of the plea pleaded. It was further 
argued} on the part of the plaintiff, that this plea, and 
the general bar arifing out of it, was only given by the 
ftatute in favour of perfons conforming to the direffions 
of the ftatute, who fliould “ afternvards (that is, after 
they had fo conformed) be arrefted, profecuted, or im- 
<< pleaded, for any debt due before fuch time as he, flie, 
« or they might become bankrupt and it was con^ 
tended that the word ** afternvards f by reference to the 
antecedent matter, applied only to cafes in which the 
a£lion was commenced after the bankrupt had already con* 
formed, and obtained his certificate in proof of fuch his 

cone 
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conformity. But it appears to «s, on reference to the 1807* 
different provifions of the aft, to have been the objeft of " 

Ha RRIt 

it, that every bankrupt whQ had obtained his certificate agaitfi 
of conformity, and which had been duly allowed, flaould 
be thereupon, (that is, upon pleading fiich plea, and pro* 
ducing fuch his certificate) difcharged from all his debts 
due or owing at the time that he did become bankrupt f for 
which he (hould have been impleaded after his bank- 
ruptcy ; and that the difcharge given him was meant to 
be a bar to all remedy by fuit againft him, commenced 
after his bankruptcy for debts due antecedent to his bank- 
ruptcy. The form of the plea given by the ftatute ac- 
cords with this fuppofed intention and obje£): of the Le- 
giflature, inafmuch as it alleges merely ** that the caufe 
of fuch aftion accrued before the time he became a 
•* bankrupt.” This fuppofed intentioi! of the Legifla- 
ture in favour of the bankrupt, in part inferred from the 
language of the 7th feftion, is however further con-, 
firmed by adverting to the provifions contained in the 
13th fe£lion : for by that fedion, a bankrupt having ob- 
tained his certificate, duly allowed, is, if taken in execu^ 
tion for any debt due before his bankruptcy^ by reafon that 
judgment was obtained before his certificate was allowed ^ en- 
titled to be difcharged out of execution, (/. e^ generally 
as to both debt and cofis) upon the produdlion of his certi- 
ficate before a judge. Whereas upon the principle con- 
tended for on the part of the plaintiff, the Legiflature 
could only have confiftently dire£led his difcharge out of 
execution as to the principal debt j leaving him ftill liable 
for the cffis of the aflion, at leafl for fo much of them 
as had been incurred between the bringing of the aftion 
aid the time of obtaining his certificate* Another argu- 
iwcnt in favour of the defendant arifes frpm the 13th 

ie£tion 
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1807. fe£l!on providing only for the relief of the bankrupt 
J whofe certificate (hall be obtained judgment : 'fo 

againji that a bankrupt who (hall obtain his certificate, after 
^ aflion brought and before judgment, would have no ad- 

vantage of fuch certificate if the condrudion contended 
for by the plaintiff's counfel were to prevail. But wc 
cannot fuppofc that it was the intention of the Legifla- 
ture, that the certificate of a bankrupt (hould prevent 
his creditor recovering againft hina if his certificate were 
obtained before the commencement of the aftion ; or 
having perfonal execution againft him if obtained after the 
judgment 5 and that he Ihould ftill remain liable to hU 
debts if he obtained his certificate after the commence- 
ment of the a£lion, and before judgment. As wc fee 
no poflible reafon for fuch a diftin£tion being intended, 
we think that the intention of the Legillature, as col- 
lefled from the aft, muft be taken to be, that the bank- 
rupt fhould be difcharged wholly from debt and cpfts, if 
he obtained his certificate in time to plead it in bar of the 
aftion : and that as nothing is provided to the contrary, 
that fuch bar (hould have the ufual effeft of entitling the 
defendant, upon its being found for him, to his cofts. 
And that if he obtained his certificate after judgment, and 
too late to plead it, that it (liould dill be available for his 
difeharge out of execution for the debt and cofts : fo that 
in neither cafe the defendant (hould be fubjeft to cofts : 
but that if he obtained his certificate in time to fupport 
his plea, his plea (hould have the common effeft of all 
other pleas in bar which arc found for a defendant. 

Judgment for the Defendant, 

JO 
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1807. 


Roberts, one, &c. againfi Camden. 


Nc-v. X5th. 


JN an aftion on the cafe for flanJer, the plaintiff, after Thcmie oi 
Hating by way of introduction, that at the time of the to n^nderous** 
flanderous words fpoken, he was a praftifing attorney of 
the Court of Great Scffions for the county of Flint, and their plain and 

' * popular fenfe, 

had conducted himfclf with integrity, &c. declared in the fuch in which 

an ordinary 

third count that the defendant intending to injure and ag^ hearer would 
gnVvf the plaintiff in his good name^ charaCter, &c. and them at the 
profejfton^ and to caufe it to be believed that the plaintiff was 
guilty of perjury^ and that a profecution for the crime of per^ defendant fay^ 
jury was about to be commenced againjl him^ afterwards, &c. 
in a certain difeourfe, &c. falfely and malicioufly, &c. 
faid and publifhed thefe falfe, fcandalous, and malicious 
words following, of and concerning the plaintiff, viz. 

He (meaning the plaintiff ) is under a charge of a 
profecution for perjury. G. Williams (meaning one G. 


was under a 
“ chay^c of a 
“ projecution for 
“ perjury ; and 
“ that Q, PT, 

“ (an attorney 
“ of that name) 
“ had the Attorn 
“ ncy-' General' 9 

JF’. an attorrtey) had M lie Attorney-General’s directions “ directions to 

' profecute the 

’ plaintiff for 
' perjury,"' 1 $ 

ral for the county palatine of ChtJIer) to profegute (mean- adi^nabic. 
ing to profecute the plaintiff) for perjury. By reafon dia^(iY which 

ll.t jury who 
are to judge of 
the int» nt of 
tlip fpeaker, 
Hiult be t.»ken 
to h.ivt' nega* 
tii'cd that lic 

Ar 1 t • • 1 I meant to fpcalc 

Aftef a general verdidt with joint damages on the of a proiicution 

whole declaration, Burrough moved in feft Trinity term, whicifihtpiain- 

tiff h.id com- 

tnltred,) the words, not having been juftlficd, muff he taken to y^fafe j and being on- 
qualified by any cqfctext, and unexplained by any occr.fion to w;rranL tlum, the law intvra 
tnalke from thofa/feteod o( an actukition which, in the commor acc''.put;,.n ci the woros, 
impute perjur^ to tlie plaintiff. 

Wiiere new niattei introduced by an innuendo, w’thnut any antc:c 'enr collo^iulum to 
which it can iclci 10 fupport it, i? not ne.:eff.iryio ffffa.n dieaClion, it may be rCjt'>^hd as 
furplufage. And t!if reiore an m’.u ndo, tiui tLs Attcmcy-Geucral fpoktii oi meant ilic .nU 
toriiity-Gtficral for the county of Chejler^ w-s fo lejeclcd. 


(meaning the dIreClioiis of his Majefly’s Attorney- Gene - 


whereof the plaintiff was injured and prejudiced in his 
good name, &c- and profeffion, and loft great gains which 
he would otherwife have acquired by his profeffion of an 
attorney.’' There was a 4th count for a written libel. 
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in arre ft of judgment, and afterwards argUcd the cafe, 
together with Toppings for the defendant ; and the Jttor- 
ney^Gerteral and Scarlett were heard againft the rule for 
arrefting the judgment. The cafes cited for the plaintiff, 
to (hew that the words were in thcmfclves aftionable, 
were Haley v. Stantotiy W, Jones 299. and Cro. Car, 268. 
Heynes v. Sproty Cro. Jac, 247. Showell v. Haymany ib, 
154. Gainford V, Tuksy ib, 536. And his counfcl con- 
tended, that at any rate, if the third count were bad, the 
Court would not arreft the judgment, but only award a 
venire de novo to have the damages fevered by another 
jury. On the other hand were cited Holt v. Scholejteldy 
6 Term Rep, 691. Steward v. Bi/Ijopy Hob. 177. Powell 
V. Windy ib, 305. 327^ Bayly v. Churingtony Cro, Eliz. 
279. Weaver v, CarideUy 4 Rep, 16, to (hew that the 
words were not aftionable, as not conveying any opinion 
of the fpeaker upon the truth of the charge. And the 
innuendo, as to the Attorney-General of Cheflery was ob- 
jeGtod to as not warranted any antecedent collo-* 
quium. This cafe ftood over for confideration till this 
term*, when 

Lord ElLenborough C. J. delivered judgment. 

This was a motion in arreft of judgment in an aclioii 
for words, in which a general verdift was found, with 
joint damages, upon the whole of the declaration. One 
of the counts, (the 3d) which it contained, has been ar- 
gued on the part of the defendant to be bad on two 
grounds; ift, that tlie words therein dated are not 
aftionable, as not imputing to the plaintiff with fuScient 
certainty the crime they point at, namely, that of perjury: 
and adly, becaufe as there is no colloquium refpeftlng 
the Attorney-General of Chjlery the innuendo, ftating 

that 
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that the Attorney-General” meant the Attorney-Gene- 
ral for that county, vitiates the count, as being introduc- 
tive of new matter. But we think that there is nothing 
in this laA objedlion ; for admitting moft clearly, that 
new matter cannot be introduced by an innuendo, but 
that it muft be brought upon the record in another way, 
when ncceffary to fupport the a£lion ; yet where fuch 
new matter is not, as here, neceifary to fupport the 
adion, an innuendo, without any colloquium, may well 
be reje^led as furplufage ; as it can have no cfFedt in en- 
larging the fenfe of the words ufed. If then the innu- 
endo be Aruck out of this count ; as for the reafon above 
given we think it may ; the foundation of the fecond ob- 
jeftion is removed. The firA objeftion turns upon the 
meaning of the words fpoken of the plaintiff by the de- 
fendant. The words are thefe ; He is under a charge 
of a profccution for perjury. Griffith Williams (mean- 
ing an attorney of that name) has the Attorney-Genc- 
rafs direflions, (meaning the Attorney-General of the 
county palatine of Ohejler) to profccute (meaning to 
profccute the plaintiff) for perjury:” As it has been 
fettled ever fince the cafe of Underwood v. Parkes^ 2 Stra^ 
1200. that the truth of the words cannot be given in 
evidence upon not guilty, but muA be fpecially pleaded ; 
the words, not having been fo juAified, mu A be affumed 
to be falfe : and the words not being accompanied by 
any qualifying context, nor appearing to be fpoken on any 
warrantable occafion j as in a courfe of duty, or the like ; 
fo as to rebut the malice which is neceffarily to be inferred 
from making a falfe charge of this kind ^ provided tire 
charge itfelf is to be confidered as a charge of the crime 
of perjury , the queAion amounts fimply to this, whether 
the words amount to fuch Charge j that is, whether they 

6 are 
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1 807. are calculated to convey to the naind of an ordinary lieartf 
an innrputauon upon the plaintiflF of the crime of perjury, 

]tbB K R T8 

as;rtwft The rule which at one time prevailed, that words are to 
QAuviw, underftood in miriori fenfu, has been long ago fupcr- 
feded ; and words are now condrued by courts, as they 
always ought to have been, in the plain and popular fenfc 
in which the reft of the world naturally underftand them. 
What then is the plain and popular fenfc of thefe words; 
and what Is the imputation meant to be conveyed by a 
perfon fpeaklng them untruly of another? They muft 
mean, that he was ordered by the Attorney- General to 
be proftcuted ; (and it is immaterial for this purpofe, whe- 
ther the Attorney- General of the county palatine or of 
England were meant ;) either for a perjury which he had 
committed 5 or, which he had not committed ; or, which 
he was fuppofed only to have committed. In the firft 
fenfe they are clearly afiiionable. In the fecond, they can- 
not poflibly be underftood conGftcntly with the context. 
And if the defendant had ufed the words in the laft fenfe, 
the jury might have acquitted hiih, according to the doc- 
trine in the cafe of Oldham v. Peahcy both in the court of 
Common Pleas (^i), and in this court (^); in which cafe 
when in the Common Pleas Mr. Juftice Gould laid it 
down, •• that what was the defendant’s meaning was a 
fa£l for the jury to decide upon.’’ And Lord Mansfield 
afterwards, when that cafe was brought into this court, 
by error, faid, if (the words had been) ihewn to be 
innocently fpoken, the jury might have found a verdi£t 
for the defendant 5 but they have put a contrary con- 
ftruclion upon the words as laid.’* And certainly, if 
th.e fenfe of the defendant, in fpcaking thefe words, had 

( 4 ) 2 Sir W, Blackjlimei 961-. {b) Cowp. 278. 


varied 
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Varied from that afcribcd to them by the plaintifiF, he 
might by fpecially pleading have (h^n them not a£rion- 
able* had he not chofen to have retted his defence merely 
on the general ilTuc. tt appears therefore that thefc i^ords 
mutt fairly be under ttood in the firft of thefe three fenfes ; 
namely, that he was ordered to be profecuted for a per- 
jury •Oihich he had. committed ; and, fo underttood, they are 
unqueftionably a£tionable« Thefe words are not lefs 
ftrong in effeft than the words ^hich were held a£tion- 
able iii one of the later cafes, that of Carpenfer v. SHir- 
rattt^ Rep. temp^ Hardv). 2 i 9 * viE. ** Robert Carpenter '^2.% 
in Winchejler gaol, and tried for his life ; and would 
** have been hanged had it not been for Leggat, for 
breaking open the granary of farmer A., and ftcaling 
his bacon.” And without adverting to the long bead 
roll of confliQing cafes which have been cited on both 
fides In the courfe of this argument. It is fufttcient to fay, 
that thefe words, fairly and naturally conftrued, appear to 
us to have been meant, arid to.be calculated, to convey the 
imputation of perjury actually committed by the perfon 
of whom they are fpoken •, and that, therefore, the rule 
niii for arrefting the judgment mutt be difeharged* 


tSoj* 

RoSerti 

againft 

CamScn. 


The Kino againfi the Inhabitants of Bradford. 

order was made on the 7th of July 1 807, by two By Ae flat. ^ 

• jaftices of the peace for the county of Wilts, for the ^ 1 . the party ’ 

removal of Sarah Spires, a pauper, from Bradford to an^iderof juf- 

tices, (Kredin$ 

payment, to the amount of above 20/. pf the charges and cofts of the furpenfaon of an order of 
removal, on account of the illnefs of the pauper, may appeal to the next SeiTions, in like man- 
ner as againi^ an order of removal, though he omit to give notice ot fuch his appeal within 
three days alter the demand of fuch charges and cofts j by which he makes himfelf liable to a 
didrefs for the amount. And if on appeal the former order be vacated, or the amount of 
the charges to be paid be reduced, the furpius, if before levied by dillrefs, mult be refunded* 

VoL. 1Z» H Mtlkjbam 
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Mell^am in the fame county; and the jufticcs at the 
fame time made another order fufpending the execution 
of the firft, by reafon of the ficknefs and infirmity of the 
pauper, purfuant to the flat. 35 Ged. 3. c. 101. /• 2. ; and 
on the i6rhof &ept. following they made a third order, 
direding the firtt order to be executed, and the fum of 
41/. 14X. 9^., expence which had been incurred by the 
fufpenfion of it, to be paid by Melkjham parifti to Brad^ 
ford 4 On the 1 7th of Sept, the pauper was carried to 
Melljham^ and delivered to the pariih officers therd ; and 
on the I ft of 0 ^. a notice of appeal was given by Me/k^ 
Jham to Bradford ; and a motion was made at the MichaeU 
mas feffions following to enter and adjourn an appeal 
againft the laft order for the payment of the expences in- 
curred by the fufpenfion of the order of removal, under 
the before mentioned ftatute ; which was agreed to by the 
Court j but they ftated thefc fads fpecially, and referved 
the queiiion for the opinion of this Court, whether by the 
flat. 35 Geo.'^. r. loi. f.^. any appeal were allowed to 
the quarter feffions, the appellants not having given notice 
of appeal •within three days after the removal of the pauper 
to the refpondent parKb, as mentioned in that claufe of 
the ad ; or whether the appellants were not concluded 
b*y their negleding to give fuch notice from afterwards 
entering and profecuting their appeal. 


, Ca/herdy in fupport of the jurlfdidion of the feffions to 
hear the appeal, notvvithftanding the want of notice with- 
in three days after the removal cf the pauper, was flopped 
by the Court, who intimated that the words of the ftcotid 
claufe giving the farne power of appeal, as againft an ordec 
of removal, were conclufive on the qutftion. ' 


Wtlliamsy 
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W* WtU'tams^ contra, relied on the prior words of the 
elaufe, which direfts that in cafe the parifli officers to 
whom an order of removal has been dire£led, ^^^hich had 
been fufpendedj and certain charges incurred in confe- 
quence of fuch fufpenfion, ** (hall, upon the removal or 
death of fuch poor perfon ordered to be removed, re- 
fufc or negleft to pay the faid charges nviihm three days 
after demand thereof, and (hall not ivithin the fame Urrte 
give notice of appeal, as is herchiafter meniiovedf it 
fliall be lawful for a juftice cf the peace to grant a warrant 
of diftrefs to levy the charges and cofts. It is true that 
the elaufe goes on to fay, that if* the charges and cdfls 
exceed 20/., the parlies aggrieved by fuch order may 
appeal to the next fefllons again ft the fame, cs they may do 
againji an order for the removal of poor perfons by any law 
now in being but it never could have been intended that 
the appeal ftiould be made after the charges had been ac- 
tually levied by diftrefs, when It before required notice 
of appeal as thereinafter mentioned to be given within three 
days after the demand made; but the fubfequent general 
words muft be conftrued with reference to the prior re- 
ftriflion as to the time of giving notice of appeal : and it 
muft be underftood altogether as dirtfting, that if notice 
of appeal be given within the three days after the de- 
mand, and the fum exceed 2c/., then the parties aggrieved 
may appeal againft it, as they might do againft an order 
of removal. The words, as hereinafter mentioned^ are nu- 
gatory unlefs the provifo giving the appeal be connedled 
with the antecedent notice of appeal, which is required 
to be given within three days. Btfides, the elaufe goes 
on to dircfl, that if the Seflions, on the appeal, be of 
opinion that a lefs charge ought to have been paid, they 
are to amend the order, and dire£l that the amended or- 
H % der 
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dcT (hall be carried into execution by the juftices by whom 
the original order was madei &c. This again (hews that 
the Legiflature did not contemplate that there was to be 
any appeal after the original order had been already exe- 
cuted, and the larger fum leried by diftrefs for want of the 
notice of appeal within three days after the demand : nor 
has it made aiiy provifion for ordering the furplus levied 
on fuch diftrefs, beyond the reduced fum directed to be 
levied by the Seflions, to be refunded. 

Lord Ellenborough C. J. The only confequence to 
be deduced from the words of the claufe, from the not 
giving notice of appeal againft the charges within three 
days after the demand of them, is, that the party not 
giving fuch notice within the time fubjeSs bimfclf to the 
inconvenience of a diftrefs. But the fubfequent provifo 
giving the ap{>cal is conceived in the moft general terms, 
that the panics aggrieved may appeal to the next ft (Rons 
againft fuch order as they may do againft an order of re- 
moval by any law in being. And it is not difputed but 
that the prefent appeal was duly made, if it is to be re- 
gulated by the rules which govern appeals againft orders 
of removal. But it is faid^ that by reafon of the antece- 
dent words, ** as hereinafter mentioned,'' referring to 
the appeal given by the latter part of the claufe, we ought 
to import into that latter part words of reference to the 
former : but that would be to alter, and not to interpret 
the claufe as it now (lands ; the meaning of which ap- 
pears plainly to be this ; if the party aggrieved by the 
order, and intending to appeal againft the amount of the 
charges, will give notice of appeal within three days after 
d::mand made, he (hall be relieved from the inconvenU 
cnce of a diftrefs ^ but though be ncgle£l to do fo, be 
13 oaljt 
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only fubjciSIs himfcif to that inconvenience ; but his right 
of appeal, virhich is afterwards given, is not thereby taken 
away : and if he afterwards think proper to appeal with- 
in the time allowed by law for appcjils againft orders of 
removal, he is cxprefsly empowered to do fo. Then if 
the order (hould be wholly qualhed, or the fum to be paid 
be reduced upon the appeal, no injuftice will follow ; for 
it is a confequence of law that the money paid upon an 
order which was afterwards vacated in whole or in part 
ihould be refunded by thofe who have received it ; and if 
it were not repaid, an adion for money had and received 
would lie to recover it back again. 
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Per Curiam^ Order of Seffions confirmed. 


The King again^ The Inhabitants of Everdon. 

order was made by two jufticcs of the peace on Under the /far. 

the 19th of June iSo^ for the removal of Sarah Jn order of jiff!' 

a pauper, from Everdon to W’appenham, both 

pariOics in the county of Northampton: and at the fame for the re- 

\ ^ , moval of a pau- 

time the juftices made*anothcr order by virtue of the Hat. per to his piaco 

_ ^ r r 1 1 . r 1 fcttlcmcnt, 

35 Gf(7. 3. c. ior./2. to lufpend the execution of the on account of 
firft, on account of the fickncfs and infirmity of the be mad^e*, though 
pauper, until it fliould be made appear to them that it 
could be fafely executed: and by a fubfequent order of at the 

' ^ ' * timeoffuch 

the 3d of December 1806, reciting the death of the pau- orders made: 

,1 **ie plain intent 

per, and that 2c/. 8/. 6 d, expcnce had been incurred by and prtcife ob. 
the fuTpenfion of the order of rempval, the fame raagif- being to** 
trates diredeci the parifh officers of Wappenham to pay fuf- 

that fum to Evtr 4 »n on demand. Againft this laft order peniiontoeil 

cafes where or- 
ders of removal may be made ; and orders of removal may be made though the paupers to 
be removed be not brought pcrfonally before the magilfrates; however fit that is to be done 
whcie U (nay be done. 
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1807. an appeal was lodged at the cnfuing fcflions, when the 
Tj" 'j, order was quaftied, fubje£l to the opinion of this Court 

a^ainji upon a Cafe dating, That the order for the removal of the 
The Inhabitants , , • • r 1 r 1 

of pauper was made upon the examination of her rather 
Ever DON. only, who fwore th<it the pnipcr from €:<cejfive infirmity 
and fichiefs was unable to be brought before the jujlices who 
made tlie original order for examination ; and that the faid 
jiidices at the fame time made the order for fufj} nfion. 
That on the 31! of Nov* 1806 the pauper died at Everden^ 
wirliout ever having b. en removed to Wappenham ; and 
that the fame juftices afterwards made the order in quef* 
' tion for the payment of the 20 /. 6 d, charges. And 

that it was proved on the hearing of the appeal, that the 
pauper was not prefent before, or examined by, the faid 
judices, when they made the order for the fafpenfion of 
the order of removal, nor was (he ever before them at all 
upon the bufinefs. The Seflions being of opinion that 
the judices had not power to grant the order of fufpenfion 
without having the pauper before them to be examined, 
or without the judices vifiting the pauper themfclves, 
therefore quadied the order for the payment of the money 
founded thereon, 

iPayrell, in fupport of the order of SeiTions, relied upon 
the words of the dat, 35 Geo* 3. r. 101., the 2d fc<Slioa 
of which, giving the judices jurifdiQion to fufpend an 
order of removal made by them, on account of the fick- 
nefs, &c. of the pauper. Is exprefsly confined to cafes 
where the pauper is brought before the jujlices for the pur- 
pofe of being removed. And he alfo argued that the 
drift condruftion of the words was required by. the evi- 
dent meaning of the Legiflature to fubmit the pauper to 
the view of the magidrates, fo that they might judge from 

10 th« 
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the evidence of their own fenfes, as well as from other 
fources of information, whether he were in a fit condition 
to be removed 5 for how elfe can it appear to them that he 
is unable to travel, &c,? Before this a£l the parlfh offi- 
cers had a diferetionary power of executing an order of 
removal when they thought proper ; and the Legiflature 
by this a£t intended to veft that perfonal diferetion in 
the magiftrates. 


1807. 

The King 

agtiiujl 

The Inhabitants 
of 

£vEK VON. 


Morke and Sawbridge^ contra. This is a remedial 
law, the objefl: of which will be entirely fruftrated by a 
literal conftruftion of the words of it. For on the one 
hand, ic would be very inconvenient and burlhenfome to 
require that, if the pauper cannot be brought to the 
place where tlie juftices meet, by rcafon of ficknefs 
or infirmity, they ffiould go to the place where the pau- 
per is j and that, however dangerous it might be to them 
in cafe of contagious diforders: or on the other hand, 
that the pauper muft be brought before them, however 
unable to be removed without hazard of his life ; which 
would defeat the very end of this humane regulation. 
The could never be put in force except in flight cafes 
of illnefs. Neither can it anfwcr any urjul purpofe, in 
niofl cafes, to require this perfonal infpeclion of the ma- 
glftrates ; for unlefs they happened to be medical men, 
the mere view of the pauper could not afford them fo 
much information, as to the real ftate of his health, as the 
evidence cf medical perfons. And there might be as 
much danger to the pauper himfelf in bringing him to the 
place where the juftices meet, as to the place of his fet- 
tlement. It clearly is not neceffary, atcording to Rex v. 
Bngmrth (a), that the pauper fliould be prefent and exa* 


(a) Cald. l8j, 

H4 


min«d 
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mined for the purpofe of founding an order of removal | 
though if it be convenient^ it is fit and proper to be done* 
In fome cafesy fuch as infancy and lunacyy it would be 
ufelefs to do fo. Where a literal confiruflion of an zO: 
would go befide the plain meaning and intent of ity there 
are feveral infiances in the poor laws of a ftill greater de- 
parture from the lottery in aid of the fpirity of an zQ, than 
that now propofed. The fiat. 5 Eliz. c. 4. requires the 
binding of an apprentice for feven years; and the 41(1 
fc£Uon avoids all indenturesy &c. of apprenticefhip made 
ptherwife than according to that law ; yet it has been 
holden {a) that indentures for a lefs time are voidable 
only as between the parties. So the fiat. 2 IF, isf M. 
c. II./ 7. fays that any unmarried perfoiiy pot having 
child or children^* may gain a fettlement by hiring and 
fcrvice for a year ; and yet a widower having children who 
have gained fettletnents in their own right has been deemed 
competent to gain a fettlement {b)^ becaufe within the rea- 
foDy though certainly not within the words of the law. 
So in Rep v. IJlington (r), the 4th feffion of the z(k in 
queftiony which provides that no perfon who /ball come 
into any parifh (hall gain a fettlement by being rated to 
any tenement under lo/. a year value, was held to extend 
to perfons who were in the parifh at the time of pafiing 
the a£f. In order therefore to put a reafonable and prac- 
ticable conftruftion upon the words, “ in cafe any poor 
perfon (hall be brought before any jufieex of the peace for the 
purpofe of^cing removed,” ^c. they muft be conftrued 
to apply to the bringing the cafe of ^ pauper judicially 
(before the magifirates for that purpofe. 


(ft) Rue V. St* Nichlas, in Jj^fwieby Burr. S, C. pi. 

{b) Anmy v. Cardenbam^ ^crt. 305. Folejy 131. (<•) j 

Loyd 
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Lord Ei-LENBorouch C. J. I hope that the apparent 
juftice of the one conftru£tioD» and the great and manifeft 
inconvenience of the other, do not too much warp my 
mind in coming to the conclufion which I have done : 
for it would indeed be a grievous conftruflion if we were 
bound to adopt the literal fenfe of the words of the Aa* 
tute which have been commented om But I hope we 
(Iiall do no violence to the words, and I am fure we fiiall 
not violate the fpirit of the a£t, by conAruing the words, 
« in cafe any poor perfon Aiall from henceforth be 
brought before any juAice or juAices of the peace for 
<< the purpofe of being removed,*^ to mean, in cafe a 
queAion concerning the removal of any poor perfon, or 
if the cafe of any poor perfon, fli all be brought before the 
juAiccs of the peace for the purpofe of his removal, &c. 
The language of the a£l adverts to the cafe which moA 
generally happens, where the pauper is brought in per- 
fon before the magiArates to be examined as to his fettle- 

ment *, but that is not neceflary to be done in all cafes, as 

% 

appears from what was faid by Mr. JuAice Buller in TChe 
King V. Bagworihi who denied that there was any fuch 
general rule, as that it was neceHary for the pauper to be 
examined ; and he inAanced the cafe of infants of tender 
years, where it is plainly impoAible. And he referred 
to a cafe from Combfrbacb^ 478. where Lord Holt faid that 
if it can be, it is At it fliould be fo, but not abfolutely 
neccAary.” And as it would be ufelefs in cafes of in- 
fancy or lunacy, fo it might be dangerous to the magif- 
trates themfelves, in the cafe of infeflious diforders, to 
go to the pauper to take his examination in perfon : and 
to bring him before the magiArates would be, in cafes of 
extreme Acknefs or InHrmity, to expofe him to the very 
mifchicf which the aft was intended to remedy. All 
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therefore that the a£i meant was, not that where aiy 
pauper was brought perfonally, but where his cafe was 
brought judicially before the magiftrates, for the purpofc 
qf his removal, that they fliould ba /c power to fufpend 
the execution of the order of removal, if it appeared to 
them, that is by due examination of the fadts, that from 
ficknefs or infirmity of the party the removal could not 
then fafely be made. This is the plain fenfe and fpirit of 
the adt, though fomewhat ftraining upon the words of 
it : but no other conftrudlion can be put upon them con- 
fiftently with the general objedl of the adf. And in doing 
this, we do not go further againft the letter of the adl 
than was done in the cafe referred to of A7itony v. Carden^ 
ham ; where the defeription of a perfon, not having any 
chtldy was conftrued to mean not having any child which 
could be a burden to the parifli where the father was hired 
and ferved. 


Grose J. The letter of the ftatute is fufliciently plain 
according to the common underftandingof the wordsj but 
that would militate fo ftrongly againft the fpirit and ob- 
jedt of it, that we cannot be governed by the letter with- 
out entirely defeating this very wholcfome law. In many 
cafes where it might be neceflary to afeertain the fettle- 
ment of a poor perfon, the removal of him from a fick 
bed to be carried before the magiilrates for that purpofe 
might even occafion his death ; when it was the pro fe fled 
objedl of the law to guard againft any rifle of his perfonal 
fafety, by enabling the juftices to fufpend the execution 
of the order of removal till if could be done without dan^ 
ger to the party. 


Law- 
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Lawrence J. The drawer of the afl: probably con- 
ceived that a poor perfon was always carried before the 
magiftratesat the time of the order of removal made: it 
is ufuad indeed fo to do ; but It is not neceffary, as ap- 
pears from the cafes which have been cited. But having 
aflumed that to be the conftant pradice, then the obje£k 
of the provifion was, that in all cafes of orders of re- 
moval made, the magiftrates fliculd exercife their difcrc- 
tion whether the paupers were in a fit condition to be 
removed at the time without danger to them : and if not, 
to enable the magiftrates to fufpend the execution of the 
order till they were fatisfied that it might fafcly be exe- 
cuted. The letter of the afl to be fure is confined to the 
cafe of any poor perfon brought before the magiftrates for 
the purpofe of being removed ; but fo to conftrue the aft 
would be to draw poor perfons in many inftances from 
the bed of ficknefs 5 and in cafe of dangerous accidents 
happening at a diftance from the place where the magif- 
trates met, to prevent them from having the benefit of 
the aft at the very time when they flood moft in need of 
\U By conftruing, therefore, the aft in the way we 
now do, we give efFeft to the plain intention of it, 
though the words ufed are not the moft apt to exprefs 
that intention. 
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Le Blanc J. I agree with the reft of the Court in 
the conftruftion they have put upon the aft: for a con- 
trary conftruftion would give effeft to the letter by the 
repeal of the very objeft of the ftatute. Though I 
cannot agree that every cafe where a conftruftion has 
been put upon a ftatute, in fome inftances direftly 
contrary fo the words of it, is a fit precedent to be 
followed by us. In the prefent carfe, it is quite clear 

what 
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what thQ obje£l of the Leglflature was. Poor perfons 
were before this a£l liable to be removed on being 
only likely to become chargeable i that proviGon was re- 
pealed} and they were only (ubjed; to be removed upon 
becoming aElually chargeable. But it was forefeen that 
the very circumftance which would mofl; probably ren- 
der them chargeable was Gcknefs : therefore when the 
Legiflaturc authorized their removal when a£tually 
chargeable} it guarded againft the improper exercife of 
it in cafe of ficknefs or other infirmity by enabling the 
magiftrates to fufpend the execution of the order of 
removal^ under fuch circumftances, till they were of 
opinion that it could be fafely executed. Then this in- 
tention of the Legiflature would be entirely defeated if 
we were to hold} that in the very infiances to which 
they looked as improper for poor perfons to be removed} 
and in which they authorized the magifirates to fufpend 
the execution of the order, the parties (hould not have 
the benefit of the provifion unlefs they were brought 
before the magiftrates. 


Order of SelGons qualhed. 
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The King againjl The Commiffioners of Sewers 
for the County of Somerset. 

^^Wrlt of mandamus iflued to thefe commiffionersi re- 
citing that at a court of fewers holden at Bridgewater 
on the 29th of June 1799, before Jefferys Allen^ and 
other commiflioners there named^ they made a certain 
order and decree under their hands and fealsi whereby, 
after reciting that it appeared to them, as well on a fpe- 
cial view and furvey taken by the faid J. A. &c. of the 
place in the parifli and Level of Huntfpill in the faid county 
where a fea wall (deferibing it) lately ftood ; as by the 
pre&ntment of the jurors of the faid parijh of Huntfpill 
duly fworn before the faid commiflioners aflembled at the 
faid court, and which prefentment was returned to the 
faid court ; that a new fea wall of different flze and di- 
menfions was become ncceflary to protcdl the Level from 
inundations of the fea : and that it further appeared from 
the faid prefentment that the late fea wall was in good 
repair before a violent (lorm which happened on the 10th 

continue in force for 10 years, unlefs fooncr determined by fuperfedeas or any new cominif> 
Honj and that all Laws, ordinances, and conjlltutions,^'' made by force of fuch commi/lion 
ieing written in parchment, indented, and under feals, 8 cc. (hall, without fuch certificate or 
Royal aflent, continue in force notwithftanding the determination of the commiffion by 
fuperfedeas, until repealed or altered by new commiflioners j and that all fuch Laws, ordi- 
nances, and confiitutions, written in parcJjment, indented, and Jealed, &c. (hall, without certi- 
ficate or Royal afifent, continue in force forme year after the expiration of fuch commifijon 
by lapfe of 10 years from its tefle : held, 

I. That the Laws, a 3 s, decrees, and ordinances, mentioned in the flat, of Hen. 8 . mean the 
fame as the Laws, ordinances, and corftituiions, mentioned in that of Elinabetb. And, 

a.^That a decree made by commiflioners under a former commiffion v^hich had expired by 
lapfe of 10 years, diredfing a fea wall to be refounded, which had been deflroyed by a violent 
temped and inundation, and the Aims neceflary for its conflruAion to be advanced by thofe 
who were before bound to fuflain it ratione tenurse, (and who did advance the money ac- 
cordingly), and that a rate fhould be made on the Level for their reimburfement j (although 
fuch decree had been written in parchment, indented, and fealed ; which this was not,) could 
not be enforced by commiflioners under a new commiffion, iflued more than a year aftd* the 
expiration of the former commiflion j as to fo much of it as remained unexecuted ; though 
good to the extent to which it had been executed ; and therefore this Court refufed a mao- 
damus to the new commiflioners tQ direiJl a rate to be levied on (he Level for the rcimbuifc- 
mtnt dire^cd by the decree. 

of 
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on that day and on other days between that and the ift 
The King ' ^ ' 

againii of Deccmb^r foliowiriff, without any default of the Mar- 
Theydminif- , ^ _ t 1 

fiontrs of quis of Buckingham^ R, J^cry^ &c. who before then were 

Sewers for , , .... . , , 

SoftiERsiT. bound to repair it in certain proportions, by the extreme 

and unufual violence of the winds and fea : and that the 
breach made in the land was daily increafing, &c. *, it was 
by the commifSoners fo alTr mbled ordered and decreed, 
that a new wall of larger fze and dimenfions and upon 
a different principle (hould be conftruCled, fuflicient to 
protect the Level, Zee. as near as might be on the line of 
the old wall ; and that all perfons who held any lands> 
within the Level, who had or might have any lofs 
or difadvantage by inundations of the fea for want of a 
fufEcient wall there, or who had or might have any bene* 
fit by preventing fuch inundations, ought to be charged 
with erefling the new wall, See. And by the fame de - 
cree the commilTiancrs deputed C. C. to furvey the Levels 
&c. ; and further ordered, that the Marquis of Buckings. > 
ham, R. Jeffery, &c. (and the others who were before 
bound to the repair) (hould from time to tliae advance 
to the collector in the order named 3000/. u. lod, which 
the commiflioners adjudged to be neceiTary for the con* 
ftruftion of the new fea wall j and which fum was to be 
repaid to the fame perfons out of the fum to be raifed by 
SI rate or affelTment thereafter to be made. And by their 
decree they alfo appointed R, Sywes to be colleflor of the 
rate, and T. Dean expenditoi of the money fo to be ad- 
vanced in building the w^all, to v.'hofn R, Symes was to pay 
over the money coIle£lcd by the rate. The mandamus 
then farther reciting, that a great part of the new wall had 
been conftruCled in purfuance of the faid order and dc* 
cree, and ipoo/. expended upon it, advanced by the Mar- 
quis 
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quis of B.t R- Jeffery f See. in obedience thereto : and 
that in Eajler term 43 Geo. 3. a mandamus iffiied to the 
faid late comimjfioners of fewers for the faid county, com-* 
manding them to make a rate on the Level for repaying 
to the faid Marquis of 5 ., R. Jeffery^ See. the fums fo 
expended and advanced by them ; and that the faid late 
commilTioners had due notice of the faid writ 9 and that 
certain proceedings afterwards had before them, refpc£l:- 
ing the making fuch rate, were quaflied by the Court of 
K. B. for illegality : and reciting the complaint of the 
Marquis of 5 ., R. Jeffery^ See. that they had required the 
now commlflioncrs (the defendants) to make a rate on the 
faid Level for reimburfing the complainants, which the 
nozo commiflloners had refufed to do: therefore the writ 
commanded them to make a rate on all perfons having or 
holding meffuages, lands, tenements, or hereditaments 
within the faid Level of Huntfpill who had or might 
have hurt or difadvantage by inundations of the fea for 
want of a fufiicient fea wall there, or who had or might 
have benefit by preventing fuch inundations, fpr repay - 
ing to the Marquis of 5 ., R. Jffferyy See. the money ad- 
vanced by them to the colledtor beyond their proportions 
of the expenditure in making the new fea wall. 

To this writ the now commiflioners made a fpecial 
return ; dating that they were appointed by virtue of a 
commiflion under the Great Seal, dated the 15th of jdpnl 
1806, and that the former commifTioners (naming them, 
amongft whom were many of the prefent commiflioners) 
a£ted under a commiflion dated the 13th of j^pril 179J, 
which expired on the 13th of 1805, according to 
the form of the ftatute. That within the Level of 
Hunifpili there are and have been as fax back as can be 
traced fcveral diltridts ox divifions, of known boundaries, 

(amongft 
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(amongft others the di(lri£i of Huntfpill) for each of whicfe 
there has always been» as far back as can be traced^ what 
is called a Jlanding jury^ conftituted thus : on the iiTuing 
of a new comtniffion of fewers for the countyi the com-^ 
millioners iflue their precept to the IherifF to fummon 
juries for the different diftrids within the faid Level ; and 
the (heriif thereupon fummons fuch perfons reGding in 
or near the refpedlive dlftrifts, to ferve as jurors for the 
fame refpeflively, as have the belt local knowledge and 
information refpedting the maters which may fall under 
their cognizance; and fuch jurors arc in each diftrifl: 
more or lefs numerous according to its extent. That the 
jurors fo fummoned appear at the next felTions of fewers^ 
and feverally nominate one of thofe fummoned out of 
each diftri£t for the foreman of the jury of that diltrid* 
That at fuch felTions the feveral juries are fworn before 
the commlllioners (o}« That every juryman fo returned 
and fworn ufually continues for life, unlefs difeharged by 
the commiOxoners for good caufe ; in which cafe fome 
other perfon is in like manner fummoned and fworn into 
and upon the fame jury. That at the times after men<* 
tioned T, Dean^ R* Jeffery y &c. (i 8 in number) were 
the Jlanding jury for the faid partfb ^Huntfpill, one of the 
faid didrids, and were all of them reGdent in or near that 
parilh, and were called the Huntfpill jury^ of which ST* 
Dean was the foreman. That at a feflions of fewers held 
at Bridgewater on the 2 id of June 1799 before JeJferyi 
Alleny &c., then commidioners, it was ordered that the 
clerk of the^wers ihould idue a precept and fummons 
thereon to T. Deany foreman of the Huntfpill jury, to 
appear at a fedions of fewers at Bridgewater on the apth 


(^) ^be form of the oath which was here fet forth is the iamc as ia 
noted in 7 £ajty 72. («). 
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of June i799j to make their prefentments : and that the 
faid late commiiBoners did at the fame felEons iiTae a 
precept under the^r hands and feals to the (heriff of the 
countyi requiring him forthwith to ifTue his warrants 
and c^ufe to. be fummoned the feveral juries of fewers and 
other perfons fit to ferve on fuch juries belonging to the 
wefiern divifion of the faid county, perfonally to appear 
at a fefTions of fewers at Bridgewater on the 29th of June 
1 799, to make prefentments of and return on oath all 
impediments, &c. withjp their refpeftive views, and alfo 
through whofe default they have happened, and by whom 
they ought to be reformed,*’ &c. *, which precept was deli- 
vered to the flieriff on the 21 (I of June 1799, who on the 
fame day iflued the following precept : Somerfet^ to wit. 
J. (heriff of the faid county, to Mr. Thomas Dean, 
foreman of the Huntfpill Jury of fewers, greeting. By vir- 
« tue of a precept to me direfted under the hands and 
feals of fix commiflioners of fewers, &c., thefe are to 
give you notice, that you do appear with the rejl of your 
jury at a feflions of fewers at Bridgewater, &c. on the 
29th of June infiant, &c. to make returns of and pre- 
fent on your oaths the feveral impediments, &c., and 
that you make a return of your precept,” &c. Dated 
21ft of June 1799 : which precept was on the fame day 
delivered to the faid Thomas Dean, fo being foreman of the 
faid Jury ; and that no other precept or fummons whatfoever 
was iffued either by the then commijfioners of fewers, or by the 
fierif, his under -Jheriff or deputy, to fummon any jury of the 
body of the county, or any jury whatfoever, for any purpofe 
whatfoever, at the faid feflions of fewers, held at Bridge- 
water on the 29th of June 1 799, except as abovemen- 
tioned. That Thomas Dean, as fuch foreman, did in 
purfuance of the (hcriflF’s precept fummon the refidue of 
VoL. IX. I fuch 


1807. 

The K I MO 

The Commif- 
loners of 
Sewers for 
SOMSXSBT. 



114 


CASES IN MICHAELMAS TERM 


1807. 

The King 
agamft 

The Commif. 
fioners of 
Sewers for 
SOMCISST. 


fuch Jlanding jury for the parijh of Huntfpill to appear at 
the faid feilions on the 29th of June 1799 » 
feffions before Jefferys Allen^ &c. then commiffioners of 
fewers for the county, Thomas Dean appeared with the 
(beiiff's precept, and the faid (jurymen, by namc,);having 
been fummoned by T. Dean^ but by no other perfon 
whatfoever, as the Jlanding jury for the pari/h of 
and they were then and there fworn before the faid then 
CommiiTioners, and took the oath before-mentioned ; and 
thereupon prefented, &c. [Here the prefentment was 
fet out, deferibing it to be by the jurors of the parijh of 
Huntfpill; and Hating in fubflance what was fet out in the 
mandamus.] Whereupon the then commilSoners, on 
fuch prefentment made by the jury fo fummoned, did at 
the fame fefTions make the order and decree in the writ 
mentioned : but that no prefentment was made to the faid 
fejfions of fewer s hy any jury fummoned and^ returned from the 
body of the county of Somerfet, nor was any fuch jury for 
that purpofe fummoned and returned out of the body of 
the county; nor any other prefentment made by any per- 
fon, except as above fet forth. For which rcafon the 
commiffioners (defendants) fugged that the prefentment 
fo made was invalid in law, and cannot fafely be pro- 
ceeded upon by them, and that they ought not to make 
any rate as they are commanded by the writ. 

Several objeftions were taken to this jeturn on the part 
of the profecutors. ill. That the decree of the 29th of 
June 17991 founded upon a£lual furvey by the commif- 
fioners, and the prefentment of the Handing jury, was the 
judgment of a court of record, and that the defeft of 
fummons of fuch jury could not now be inquired into* 
2dly, That the jurymen had all been originally feledted 
by the dieriff, fummoned by him, and fworn upon 

the 
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the fame jury: and that it appears by the return 
that they were, in confcqucnce of the (herifF’s precept 
delivered to the foreman, by him fummoned to appear be*- 
fore the commiflioners at the court of fcwers by which 
. the decree was made* 3diy, That the appearance of all 
the jurors cured the defe£l of formal fummonfes by the 
flierilF, if in fa£l there were any fuch defe£t.* 

But on the firft day when this cafe c 3 me on to be ar* 
gued in lad Trinity term^ The Court intimated great doubt 
upon a preliminary point ; whether> as the decree of the 
29th of '^une 1 799 was not fully executed and carried into 
elFedf during the exidence of the former commilEon un« 
der which it was made^ which expired on the X3th of 
, April 1805 by lapfe of time, according to the provifions 
k of the dat. 13 Eliz, c. 9. limiting the duration of every 
fuch commidion to 10 years \ or at lead within one year 
afterwards in refpe£t; to fuch proceedings as are men- 
tioned in the ad feflion of that aft \ fuch decree were 
now capable of being executed by the new commiilioners, 
whofe commiffion is dated the f5th of April 1806; the 
dat. 2^ Hen. 8. c. 5. having direfted that fuch laws, afts^ 
decrees^ and ordinances, as (hall be made by the commif- 
doners, (hall dand good and be put in execution fo long 
as their commiffion endureth^ and no longer And they di- 
refted that the cafe (hould dand over till the next Crown 
Paper day, in order to give the counfelan opportunity of 
confidering this objcftion. When 
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Burrough for the profecution argued (« ), that the obli- 
gation to provide, repair, and maintain fufficient defences 

{a) Only fo much of the argument on either tide 1$ noticed at applies 
to the preliminary point fuggefted by the Court 5 on which alone the 
judgment ultimately turned, 
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agalnft the inuadations of the fea over the different 
Levels expofed to its ravages^ arofe at common law, and 
not upon the ftatute of if. 8. The decree, the valt-* 
dity of which cannot for the reafons before ftated be 
now impeached, is only referred to as evidence of the 
obligation of the Level to repair in this particular inftance, 
and merely inducement to the mandatory part of the 
writ. And this decree having in all material points been 
already carried into execution; and the money hav- 
ing in virtue of it been paid and laid oat by the parties 
named ; the law infers an obligation that they ihall be re- 
imburfed by a rate on the Level, which hasJ>een fo found 
to be benefited by it. It appears all through Cn//i/’s 
Treatife, by writs in the Regifter (n), by feveral cafes in 
Lord Coke^^ Reports (^), and even by the (iat. 23 if* 8. 
c* 5. that the general onus of repairing fea banks, &e. 
was not laid by that ftatute, but arofe out of the ancient 
prerogative of the Crown. For at common law the King 
was bound to fave and defend the realm from the dangers 
of the fea as well as againft enemies ; and commiflions of 
inquiry were ufed to be granted for this porpofe. And 
in cafe of damage by extraordinary temped, which 
fuperfeded the obligation of individuals to repair, it feems 
that the Crown uftd to make the repairs, and afterwards 
the expenses were levied upon the Level by a rate. The 
regulations therefore of the datute of if. 8. do not a(Fe£t; 
the operation of this decree ; becaufe the thing decreed 
has been done ; the decree remains conclufive evidence 
on record of the obligation of the perfohs, having lands 
&c. in the.Level, to repair the wall in queilion ; and the 


{a) Tbefe are referred to In to He/. 141. b, 14a. Regi/itr, S. 
Vide Keigbli/4 cafe, to He/. 140, The caic of tJie of 
^ 141. and otbers there referrvd to. 

ending 
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ending of one commiffion cannot do away the right of an^ 
other to enforce the obligation. Afliiming therefore for 
the prefent argument, that the validity of that decree 
cannot now be controverted for any of the caufes returned 
by the defendants, the obligation itfelf ftands admitted) 
and there is nothing further foV the commiflioners to in- 
quire of. The reafon why the ftatute of //. 8. and other 
ftatutes were pafled was becaufe new powers were given 
from time to time to the King’s commifiioners, which 
they had not at common law; amongft others, that of 
making general ftatutes and ordinances from time to 
time, to operate profpeftively : fuch, alfo is the power 
given to them to inquire by the oaths of a jury by whofe 
default the damage happened, and what perfons have 
lands which might be hurt by the inundation, or benefited 
by the banks, &c. The 7th feft. of the ftat. 23 H. 8. 
gives the commiflioners power to make, and ordain laws^ 
and ordinances^ and decrees: which word ** decrees*^ muft 
be there conftrued fynonimoufly with la^s and ordi» 
nances ; i. e. fuch decrees as are of a general nature, 
containing matter of public regulation, like the by^ 
laws of a corporation. For the ftatute goes on to give 
them power to amend or repeal the fame laws and ordi- 
nances: which never could be inteneWd to include decrees 
made in particular caufes, whether executed in whole or 
in part : and Callis {a) confiders that a decree once given 
is final; unlefs indeed reverfed for error; or, according to 
the more modern praftice, by a commiffion of review. 
Then the 17th feftion provides ** that fuch laws, afts, 
decrees^ and ordinances” (feeming to confider them all 
in the nature of general laws, &c,) made by the com- 
miffioners,” (hall ftand good and effedlual and be put 
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in due execution /o long tipte as their commiffion cn» 
dureth> and no longer : except the /aid laws and ordi* 
nances be made and ingrofled in parchment, and ccr- 
tified under the feals of the faid commiflioners into the 
Court of Chancery, and then the king’s royal aiTcnt be 
bad to the fame,” Thd latter part of the claufe (hews 
that the laws, &c. intended to be put in parchment and 
to be fan£lioned by the king, were fuch as being of a 
general nature required publicity, and could not be in- 
tended of particular decrees^ which are there ufed fynoni- 
moufly with ordinances. By that aft the commiffion was 
only to endure for three years *, but it was extended to 
10 years by the ftat. 13 Eiiz, c, f. i. : and that enafts, 
that all fuch laws, ordinances, and con/iitutions^* 
ting decrees) as lhall be made by force of any fuch com- 
miffion, and written in parchment indented, and under 
the feals of the commiffioners, &c. fhall, without any 
<< certificate thereof to be made into Chancery, and with- 
out the Royal alTent, continue in full force, notwith- 
(landing any determination of any fuch commiffion by 
fuperfedeas, until the fame /jwj, conjiitutions^ and ordi-^ 
names (hall be altered, repealed, or made void by the 
commiffioners after to be affigned,” &c. Some of thefe 
laws, &c, might affe^l (Irangers to the Level ; and there- 
fore fuch a power could only be given by a£l of parlia- 
ment. The laws and cuftoms of Romney Marffi arc re- 
ferred to by the flat, of H. 8. as a model 5 which laws 
and cuftoms appear to be coeval with the common law ; 
and probably thoie or limilar cufloms prevailed in other 
Levels fubjc.£l to the fame danger. The mifehief and 
inconvenience of extending thefe ftatutable proviGons, as 
to the duration of general laws, &c. to particular decrees, 
would be exceedingly great 5 for the perfons who advanced 
their money upon the faith, and under the order, of the 

decree 
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decree in queftioni afied under a competent authority at 
the time, and might have been puniihable for difobedU 
ence : but if the decree be not final and binding on the 
Level, or if it be even optional in the new commifiioners 
whether or not they will now enforce it ; thofe perfons 
may be left without prote£lion for the a£ls they have 
done by virtue of the decree, and without remedy for 
their reimburfement. How can they be prepared to go 
before a new jury, and originate all thefe proceedings 
again after the lapfe of fo many years, and with the pro- 
bability of many of their witnefies being dead ? By the 
fame rule it might be ncceflary to juftlfy a£l8 done under 
former commiffions half a century ago. The afeertain- 
ment of the right or obligation on the Level, and the 
amount of the fiim to be expended on the repair, are the 
eiTential parts of the decree ; and thefe are executed. 
The latter part of it, dire£ling the reimburfement by 
a rate on the Level, is merely a legal confequence of 
the other. 
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Dampier^ contra ; after premlfing, that if there were 
any failure of jurifdiflion the new commifiioners would 
be expofed to a£lions of yrcfpafs by every perfon on 
whom the rate was attempted to be levied ; contended in 
fupport of the preliminary objedion, that the decree of 
the 29th of June 1 799 could not be enforced by them 
after more than a year from the expiration of the old 
commifiSon under which that decree was made. The 
words of the ftatute oi Hen, 8. are very precife; that 
the laws, ads, decrees^ and ordinances made by the 
«« commiffioners, &c. (hall ftand good, &c. and be |)ut 
in due execution fo long time as their commijfton endureth^ 
and no longer.'^ There is no reafon for putting a dif- 
I 4 ferent 
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1807. fcrent interpretation upon the word decrees^ as it there 
TheKiwG its ordinary fenfc imports; and fo it is con- 

f Callis (a) : for, from the fubjc£l-matter of 

fioners of thef^ decrees affecting the whole Level, they partake of 
SoTijisE?. nature of general laws and ordinances. And though 
fome inconveniences may enfue from limiting their efFeft 
to the duration of the commiflion ; yet there is an obvi- 
ous advantage on the other hand in (limulating the com- 
miflioners to carry their decrees into fpeedy execution, 
and finifli their proceedings within the term of their com- 
miflion; in order chat thofc for whQfc immediate benefit 
the burthen is impofed may be the perfons to bear it, and 
not leave it to be borne by others fuccceding to them, 
who may be more remotely benefited by the works. But 
at any rate a method is provided of preventing the failure 
of juftice in any particular cafe, by ingrofllng the decree 
in parchment, and certifying it into Chancery under the 
fcals of the commiffioners, and procuring the king^s 
aflent to it. The ift feS. of the ftat. 13 E/iz. c, 9. only 
difpenfes with the certificate and royal aflent to fuch 
laws, ordinances, and confiitutions, where the cammijfton 
is determined hy fuperfedeasy until altered or repealed by 
the fubfequent commiffioners : and the 2d feft. only 
provides that after the end of 10 years from the tefte of 
any commiffion, all fuch laws, ordinances, and conftitu^ 
tions as were made by virtue of it, and written in parch* 
ment, indented^ and fealed^ as before mentioned, without 
certificate or the royal affent, (hall continue in force for 
one year next enfuing the end of the 10 years: and 
during that year power is given to the juftices of peace 
10 execute the powers of the former commiffioners, un* 

lefa 
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lefs in the mean time a new commlflion iffac ; which was 
to enable the juftices in cafes of particular urgency to 
finlfli what might have been left undone for want of time 
under the expired commillion. But as this cafe is npt 
(hewn to be within the latter ftatute, it muft be governed 
by Ihc general provifion of that of Hen, 8. The autho- 
rity of Callis (j) is exprefs, that all other laws and or- 
dinances of fewers which arc but made and writ in paper ; 
or which be but in parchment, and not indented ; 
or which be indented alfo, if not fealed; continue in force 
no longer tlrn that commiffion continueth by the power 
whereof they were made.” Eefides, here was a difeon- 
tinuance in point of time between the expiration of the 
juftices** year and the ifluing of the new commiffion. 
Then the mifehief fuggefted of making perfons trcfpaffers 
by relation could not happen ; for whatever was done 
under a^valid decree, while the commiffion under which 
it was made continued in force and for one year after- 
wards, would be always juftihable; but nothing remain- 
ing afterwards to be done could be juftified under a new 
commiffion : and here the moil important part of allf 
namely, the levying the money by a rate on the Level 
remains ftill to be done. 
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Lord Ellenborough C. J. faid that this was a point of 
great importance and novelty, and they would coniiddr 
of it. The cafe accordingly ftood over till this teroij^ 
when his Lordihip delivered the judgment of the 
Court. 


This came before the Court on a return made by the 
commiffioners of fewers to a writ of mandamus command- 
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ing them to make a rate on all perfons holding mefluage 9 > 
lands» tenements^ and hereditaments within the Level of 
HuntJ^iU^ which have or may have hurt or damage by 
inundation of the fea for want of a fuf&cient fea wall| or 
who may have benefit by preventing fuch inundation $ 
for repaying to the Marquis of Buckingham^ John Tynte 
Efq. Henry Gould Clerk, Robert Jeffery^ and Jofeph Han- 
bury, the fum$ of money refpe£lively expended and paid 
by them to the colleftor, beyond their proportions of 
the expenditure in making a fea wall or bank. On the 
face of the return it appears, that a former commiifion 
of fewers ilTued under the great feal, dated the 13th of 
jiprtl 1795* That the commiflioners a£):ing under that 
commifiion, at a court of fewers held on the 29th of 
yune 1 799, did make and ordain a certain order and de- 
cree under their hands and feals, whereby they ordered, 
decreed, directed, and appointed, that a new fea wall 
fhould be built, and that ail and every perfon and 
perfons who had or held any mefiuages, lands, tene- 
ments, and hereditaments, within the Level of Hunt/- 
pill, which bad or might have any hurt, lofs, or difad- 
vantage by inundations of the fea there, for want of a 
fufficicnt wall there, or which had or might have any 
benefit by preventing fuch inundations, ought to be 
charged with the ere£ling and building fuch wall. And 
the commiflioners, at the faid court, did by their faid 
decree further order, that the Marquis of Buckingham, 
and the other perfons named in the order, (hould pay to 
the colle£lor the fum of 3000/. i/. lorf. which they ad^ 
judged to be the expence of ere£iing the faid wall, in 
certain fpecified proportions ; which fums were to be 
repaid to them out of the fums to be raifed by virtue of 
a rate or aflcfifment to be thereafter made. Thar, in 


pur- 
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purfuancc of tnat order and decree^ great part of the 1807. 
new fca wall had been built, and great part of the faid fum — — 

of 3000/. IS, lod, has been laid out about the building it. tigmnfl 

That the former commiffion of fewers, under which the "^fioners 
commiflionera made the above order and decree, expired s^cME^irr. 
on the 13 th of April 1805, according to the provifions 
of the ftatute. That a year after its expiration a new 
commiffion of fewera iflued, dated 15th of April i 8 o 5 , 
appointing the defendants commiffionera ; and that the 
order and decree, or that part of it which diredied 
all perfons who had mefTuagea, lands, tenements, and 
hereditaments, within the Level, which might have lofs 
by inundation, or benefit by the waU, to be charged with 
the eredling it, had not been carried into execution dur*' 
ing the 10 years continuance of the commiffion, or during 
the ycafr which elapfcd between the expiration of that 
commiffion and the iffuing of the prefent commiffion. 

Upon thefe fadls, fo appearing on the writ and return, 
the queflion is, Whether the commiffioners under the 
prefent commiffion have authority to carry into execution 
or enforce the order and decree of the late comrnif* 
fioners, by making a rate on the feveral perfons holding 
lands, &c. within the Level, as required by the writ of 
mandamus ? And we think they have not. The (tat. 

23 H. 8. c. 5., dirediing the form of the commiffion of 
fewers, and the powers of the commiffioners, provides by 
fedJ. 17, that fuch laws, a^s, decrees, and ordinances, as 
(hall happen to be made by the faid commiffioners, (hall 
(land good and efiedtual, and be put in due execution, 
fo long time as their commiffion endureth, and no longer*, 
except the faid laws and ordinances be made and en« 
grolTed in parchment, and certified under the feals of the 
faid commiffioners into the King's Court of Chancery, 

and 
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1807. and then the Tcing^s royal aflent be had to the fante. The 
The King H^adc to endure for 20 years only. 

Th *f 3^4 the flat, of Hen. 8. 

fiontrsof perpetual; adding thereunto, that every commiffion of 
S^oTsmit. fewers therafter to be awarded (hall continue for the 
term of 5 years next after the tefte of fuch commiffion, 
unlefs the fame commiffion (hall otherwife be difeharged 
within the fanfe time by fuperfcdcas. Then came the 
ftat. 13 Eli%. c. 9., which enads that all commiffions 
of fewers lhall (land and continue in force for 10 years 
next enfuing the date of every fuch commiffion, unlefs 
the fame be repealed or determined by rcafon of any 
new commiffion in that behalf made, or by fuperfcdcas. 
And all fuch laws, ordinances, and conftitutions,as fliall be 
duly made by force of any fuch commiffion, according to 
the effeft and tenor limited in any former ftatutc touch- 
ing commiffioners of fewers, and being written in parch- 
ment indented^ and under the feals of the faid commiffion- 
ers, or fix of them, lhall without any certificate to be 
made into the Court of Chancery, and without the royal 
aflent, ftand and continue in full force and cffe£l:, not- 
withftanding any determination by fuperfedeas, until 
fuch time as the fame laws, confiitutions, and ordinances 
(hall be altered, repealed, or made void by the commif- 
fioners after to be appointed. Sc£l. 2. provides, that, 
after the end of lo years from the tefte of a commiffion 
of fewers, all fuch laws, ordinances, and conftitutions, 
^8 were made by virtue of fuch commiffion, and written 
^ parchment indented^ and fealed, as aforefaid, without 
certificate thereof, or royal aflTent had, lhall continue in 
force for one year, notwithftanding the determination of 
the commiffion by the expiration of 10 years ;^and the 
juftices of peace fhall during that year have power to 

execute 



IN THE Forty-eighth Tear of GEORGE UL 

execute the fame. ProvidecU that if a new commiHion 
iffue, the power of the judices (hall ceafc. In the prcfent 
cafe the commiflion of fewer?, under which the commit- 
fioners a£led who made the order or decree in queition, 
and which is attempted to be enforced by this writ of 
mandamus, continued in force for the fpace of lo years 
from the date of it; viz. from the 13 th of April 1795 
to the 13th of April 1805 : and after its expiration a year 
intervened before the date of the new commiflion, 15 th 
April 1806. So that under the above flat, of the 13th of 
Eliz> all laws, ordinances, and conditutions, though writ- 
ten in parchment indented and fealed, (which was not 
the cafe of the order in quedion,) bad ceafed, and were 
no longer in force at the time of ifluing the prefent com- 
milBon. Is then the order and decree of the 29th of 
June 1799, made and ordained by the late commiffioners 
as dated in the writ and returns, an “ decree^ laWf 
** ordinance^ or conjlitution^'* within the meaning of the 
fcvcral a£ls of parliament above referred to ? The datute 
of Hen. 8. ufing the terms laws^ adis^ decrees^ and ordi^ 
notices s and the datute of Eliz. ufing the words laws^ or- 
dinances^ and conjlitutions. On the part of the profecutors 
of the writ it h?is been argued, that decrees^ laws^ and or- 
mentioned in the datutes, mean laws of general 
regulation^ and not orders and decrees^ fuch as the one in 
quedion, which is in the nature of a judgment. That to 
condruc it otherwife, and to hold that the order and de- 
cree is no longer binding after the expiration of the com- 
miflion, would be to fubjeff all who have acted under 
fuch order-and decree to actions againd them, in which 
they could not judiiy under fuch expired order. But wc 
do not find any authority cited for this didindtion. The 
adts of parliament mean to exprefs the fame things by the 

I d liferent 
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different words ufed : the laws^ aBs^ decrees^ and ordinancef 
mentioned in the a£t of H. 8* muft mean the fame things 
as laws^ ordinances^ and con/litutions^ mentioned in the z(k 
of Queen Elizabeths and nothing is to be found in the 
a£ls of parliament to reftrain the generality of the expref- 
{ions. And it does not feem as if any danger were to be 
apprehendedi that thofe perlbns who had a£led under the 
decrees of the commiffioners^ during the exiftence of the 
€ommifRon> or while the decrees continued in force, 
would be fubje£ted to a£):ions : for they would be in the 
fituation of perfons who had a£ted under the authority of 
a law while it was in force, which had fince expired ; but 
which was of force to prote£l them during the time they 
had aded, and required its prote6);lon. As to fo much 
therefore of the decree as has been afled upon and carried 
into execution during the time of the late commiffioners, 
it is efTedual ; and what has been done under it has been 
done under a competent authority : fuch part of it as has 
not been carried into execution cannot now be enforced 
on the foot of that order or decree, becaufe it has ceafed 
to have any authority ; and application mult therefore be 
made to the new commiCTioners to re*ena£i it. For thefe 
reafons we are of opinion that the return to the mandamus 
is good and mult be allowed. 
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1807. 


The King againft The Inhabitants of St. George, 
Middlesex. 


TlurfJay, 

i6th* 


^ Rate was made and allowed on the 30th of May 
iSq 6 for the relief of the poor of the parifli of St. 
George^ in the county of Middlefex^ in which the London 
Dock Company were aiTcfred for warehoufes and erec- 
tions within the feite of the London Docks, and for the 
docks, in the fum of 975/-s being a rate of is. •^d. in the 
pound upon an annual value of 15,000/.; from which 
rate the London Dock Company appealed to the Sellions, 
who allowed the appeal, and amended the rate, by redu- 
cing the afleiTment on the company to 139/. Ss. yd.^ fub- 
je£t to the opinion of this Court on the following cafe : 

In purfuance of the ftat. 39 & 40 Geo. 3. e. 47. a bafon, 
a large dock, and an extenfive quay, have been conflruA- 
ed, and feveral warehoufes ere£ted, within the limits 
mentioned in that a£t. On the iith of January 1805 
three of the Lords CommifEoners of the Treafury certi- 
fied, that the feveral works following, viz. the bafon at 
Bell Dock, the dock communicating therewith, the to- 
bacco warehoufe, and certain other warehoufes, vaults 


By the con- 
ftrudtion of the 
ftat. 39 ^ 40 
< 7 . 3. c. 47. the 
London Dock 
Company are 
liable, even 
during the ftrft 
12 years ol their 
eftabliftiment, 
to be rated for 
the fair annual 
value of their 
tuarehoufes and 
other works 
which are ft* 
niflied and pro- 
du£live, though 
all the works 
directed by the 
a£l be not com* 
pieted. But 
iuch completed 
works muft un* 
dcr fucb cir- 
cunnftances be 
rated for their 
value at the rate 
of ijtd. in the 
pound; fuch 
being the race 
calculated upon 
by the Legifla- 
cure to raife 


and quays particularly enumerated, all fituaied within *59^- yif. per 

* J ^ ' quarter upon 

the premifes belonging to the company, were then fo far 3966/. thc^ave- 

eompleted as to be fit and proper in every rcfpcdl for the 10 years pre- 
ceding the adl 

of parliament on the premifes deftroyed by the company in making their works ; and which 
quarterly fum the company were at all events bound to pay to tlic parifh during the i% 
years, or until the works were completed, whether thofe works were produdlive or not. 
But when produdfive beyond that fum, the furpius is to be tsken in the ftril inftance by the 
company in order to rcimburfe themfelves what they may have advanced to the parifh, to 
make good the deficiencies, before any fuch produ^ive furpius exifted, until the company 
fhall be reimburfed. 


Therefore until thefe piirpofes arc effected, a rate made on the increafed real value of the 
dock preni'fes at more than in the pound, or a rate of 8 in the pound on the old 
average value of the premifes before the erection of the company’s works, and below the in* 
creafed' value of the new works, is in either cafe bad. 

reception 
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1807. reception of tobacco, nee, wine, brandy, geneva, and 
other fpiritff; which certificate was publiflicd in the 
London Gazette^ and in two morning papers ufually cir- 
I'he Inhabitants London^ on the folfowing day. On the 29th 

Min^L^Rx’ ^ fimilar certificate was made, and duly 

publiflied on the following day, relative to the warehoufe 
No. 3., on the north fide of the dock. On the 17th of 
May 1805 a fimilar certificate was made, and duly pub- 
lilhcd on the following day, relative to the warehoufes 
No. 2. and 5 . on the north fide of the dock, and the 
vaults underneath, &c., and the quay in front of the 
fame. And on the ift of June 1805 a fimilar certificate 
was made> and publifhed on the following day, relative to 
the warehoufe No. 4. on the north fide of tlie dock, the 
vault underneath it, and the quay in front of the fame. 
On the 31(1 of January 1805 the principal dock and outer 
bafon was opened for the reception of (hipping ; and 
from that time down to the making of the rate, (hips were 
received in the dock and bafon, and their cargoes un- 
loaded on the quays, and great part (lowed in the warc- 
houfes; and the rates preferibed by the ftatute for dock- 
quayage, wharfage, &c. were paid there to the 
London Dock Company. In January i 8 o 5 a dividend, 
purfuant to the ftatute, of two and a half percent., and 
property tax thereon, was declared and paid. The capital 
upon wdiich that dividend was paid exceeds 1,200,000/. 
On the ift of ^ipt\ 1804 a warehoufe for tobacco, being 
part of the faid warehoufes, was agreed to be let by the 
London Dock Company for 15,600/. per aim. grofs rent; 
the company paying all taxes : fuch rent to commence 
from the ift of Febi 1805 : and the company received the 
faid rent from the laft-mentioned date until the making 
of the faid rate. The faid tobacco warehoufe, and the 

dock 
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dock and quay, and the faid warehoufes Nos. i,2, 3i4i 
and 5. on the north fide of the dock, and the bafon, are 
all within the pariOi of St. George^ and are of a higher 
annual value than the fum at which the company are 
alTefled for the fame. The adl of parliament empowers 
the company to purchafe a very large extent of ground^ 
comprifing about 96 acres ; of which about 50 only are 
yet ufed, and it is intended to ufe the remainder* Vari- 
ous works arc now in their progrefs, and carrying into 
execution with as much expedition as the nature of the 
cafe will allow. Of 19 warehoufes within the parifli of 
St. George^ begun before the date of the rate, fix only 
(including the tobacco warehoufe) were then finiflied, 
and in ufe. Another entrance to the dock at the Her- 
mitage remains to be made ; and the company are now 
treating with the proprietors of the land adjoining for the 
purchafe of the fame. From Midfummer 1801 until the 
making of the rate appealed againfl, the London Dock 
Company paid the parilh of St. George 139/* 8/. yrf. quar- 
terly ; the fame being calculated, purfuant to the direftions 
of the ftatute, on an average of the produce of the poor^s 
rate for 10 years preceding on the premifes deftroyed by 
the company. It was afterwards added to the cafe, that 
the parifli has not yet reimburfed the company any part of 
the fums advanced by the company to the parifli in refpe£k 
of the deficiencies in the aiTclTmcnts for the poor rates. 
And the company has not paid either the rate in queflion 
or any fubfequent rate. 

The cafe was argued in la(l Trinity term by Bejl Serjt., 
Garrow, Holroydy Pooley^ and Bofanquety for the company ; 
and by The Attorney-Generaly Gurney, and G/eed, for the 
parifli. And now 
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1S07. Lord Ellenboroogh C. J. delivered the opinion of 

' the Court. This matter comes before the Court on a 

The Kit;c 

agmnn inotlon to quafti an order of fefliohs, allowing an appeal 
ot " of the London Dock Company againft a rule made for the 
MtD^LtsEx! **clief of the poor of the parlfli of George^ MiddUfe^c^ 
by which the company were afleffed for warchoufes and 
ere£lions within the feite of the London docks, and for 
the docks, in the fum of 9/55/.; being a rate of ij*. 3^/. in 
the pound upon an annual value of 15,600/.; and re- 
ducing the rate on the company to 139/. 8/. 7^/., fubjeft 
to the opinion of this Court upon a cafe dating, among 
others, the following fads ; to which it is lurtV.icnt to 
advert in giving the judgment of the Court, In purfu- 
ance of the dat. 39 t< 40 Gk, 3. c. 47. a bafon, a large 
dock, an expenfive quay, and feveral warchoufes, having 
been ereded within the limits mentioned in the acl, 
three of the Lords Commiflioners of the Treafury on ihe 
12th of Jan. 1805, and on the 24th of May in the dime 
year, made certificates, that a bafon, certain docks, quays, 
and warchoufes, mentioned in thofe certificates, were fo 
far completed as to be fit and proper for the reception 
of certain commodities therein mentioned ; which certifi- 
cates were publiflied in the London Gazette. That, fub- 
fequent to tliefe certificates, fiiips lud been received into 
the docks, their cargoes unloaded on the quays, dowed 
in the warchoufes, and the rates preferibed by the datute 
for the dockage, quayage, wharfage, 2cc. paid to the com- 
pany. That various works are now in their progrefs, 
and carrying into execution with as much expedition as 
the nature of the cafe will allow. That of nineteen warej- 
houfes begun before the making the rate, fix only were 
then fini(hed and in ufe ; and that another entrance dock 
at the Hermitage remains to be made. And that from 

6 Mid^ 
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ACd/ummer 1801, until the making the rate appealed 
againft, the company have paid the parifh 139/. 8/. ^d. 
quarterly ; the fame being calculated purfuant to the di- 
re£l;ions of the ilatute on the premifes deflroyed by the 
faid company ; being at the rate of 8^^. in the pound per 
quarter upon 395(J/., the average rental calculated upon 
the, ten years preceding the a£l of parliament; and the 
rate appealed againil being at the rate of 15^. in the pound 
upon a rental of 15,600/. And it is further dated, by an 
addition to the cafe, that the parlfli has not yet reim- 
burfed the company any part of the fums which have 
been advanced by them to the parifli in refpeft of the de- 
ficiencies rn the afleffments for the poor's rates. 

Upon this cafe two queftions have been made, ill, 
Whether, during the fpace of 12 years from the palling 
the Hat. 39&40 Geo, 3., the company arc exempted from 
paying a larger fum than the average produce of the 
poor’s rate from Lady^day 1790 to Lady -day 1800, if all 
the works dire£led by the a6l be not coinpleatcd ; though 
others of the works Ihould be finilhed, and be produdive. 
And, adly, Although the company during fuch period, 
and under fuch circumdances, may not be liable to pay a 
larger fum for the docks and quays 5 whether they be not 
liable to pay, on account of the warehoufes they have built, 
a further fum beyond fuch average rate. And with re- 
fpe£l to this lad quedlon, we think that the docks, quays, 
and warehoufes dand on the fame footing ; for the 59th 
feflion of the a£l, which gives the company a power to 
receive rates and duties, gives them a duty for every ar- 
ticle of merchandize, which Jhall be landed within the dock 
premifes^ not exceeding the rate or charge theretofore 
ufually paid in the port of London^ for landing, loading, 
Mnd holding every fuch article, during the year 1 798 ; from 
K 2 whence 
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1807. whence it may be fairly inferred, that the Lcgiflaturc 

„ meant that there fhould be buildings or warehoufes, in 

which goods might be houfed on their being landed ; and 
The Inhabitants , , r r r . r ^ l 1. 

of that warehoufes for luch purpofe were conlidered by the 

Middlesex! Legiflature as a part of, and comprehended within, the 

defcriptlon of the dock premifes^ As to the firft queftion ; 
that depends on the conftruftion of the 106th feftion; 
It is in fubftance as follows. That during the term of 
12 years, or until the works direded by the a£l ihould 
be compleated, the company ihould be liable to the extent 
of the average fum raifed for the laft 10 years preceding 
the pafling the aft, to make good the deficiency occafioned 
by the alterations, or making the docks, and other nvorls 
and premifes which Jhould belong thereto. And that when, 
after the aft ihould be carried into execution, the produce 
of the feveral afiefiments for all and fingular fuch houfes, 
lands, and hereditaments, as iliould be (landing upon, or 
be part of the lands purchafed for making the faid docks 
and other works, ihould at the fame rate per pound, (that 
is, at the rate at which fuch average fum was calculated) 
raife a larger fum than the afleidments from Lady-day 
1790 to Lady ~ day 1800, in refpeft to the houfes and lands 
to be purchafed by the company, raifed within that; pe- 
riod 5 that then the furplus fliould, in the firft: place, be 
applied from time to time to reimburfe the company 
what they ihould have paid for or in refpeft of the defi- 
ciencies occafioned by the alterations caufed by making 
the docks and other works, until the company ihould be 
wholly reimburfed and repaid all the monies they ihould 
have paid on account of the deficiencies. From this ftate- 
ment of the feftion it appears that its firft objeft was to 
indemnify the feveral pariihes, wnthin which the dock 
works were carried on, from the'deficiencics in the ratet 
4 which 
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which Ihould be created by the alterations made by the 
company ; which alterations it was forefeen would render 
a great deal of property unproduftive for a time, and not 
the fubjefl: of an aflcflinent. And the means by which 
it provided for this obje£l was the impofing on the com- 
pany an obligation to pay any deficiency to the extent of 
an average afleffment for the preceding ten years. And 
had the a£t had nothing elfe in its contemplation than 
making, as was contended, a bargain by which the 
company fliould be bound to pay, and the parifli to re- 
ceive, for 12 years, or until the works were finifticd, a 
certain fum, the claufe would have flopped at the provifo: 
inllcad of which it proceeds to provide for its fecond ob- 
jc£l, by diredling what ihall be done with the furplus» 
when, after the aft fliould be carried into execution, a 
larger fum fliould be raifed at the fame rate per pound 
than the produce of the feveral afieflments on the houfes 
and lands purchafed by the company. This fecond objeft 
was the reimburfnig the company the fums they (hould 
have paid, on account of the deficiencies : and this reim- 
burfement was to be efFefted by paying fuch Surplus to 
them. But as it is clear that there could be no furplus, 
unlefs the fum raifed at the fame rate per pound could 
increafe, it follows that the intention of the Legiflaturc 
was, that the docks, quays, and other new works, made 
by the company, fhould be aflefled ; and not that a fum 
equal to the deficiencies, calculated on an average for the 
I o years b^iore the paffing the aft, fliould be paid for the 
fpace of 12 years, or until the works direfted by the aft: 
ihould be compleated. We therefore think the intent of 
the Legiflaturc was, that as foon after the aft ihould 
have been carried into execution, and the docks became 
fo produftive as^ at the fame rate per pound as that by 
K 3 which 
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which the fum of 139/. 8 j. ^d. per quarter was raifed, 
fay at Sid. in the pound, to raife « larger fum ; that the 
docks and other produ^live works (hould be aflefied at 
that rate, according to their rental or other rule obferved 
in making rates. But as it appears in this cafe, that the 
rate appealed againft was a rate of 1 j. 3^. in the pound ; 
whereas the rate by which the 139/. yrf. was raifed 
was at 6 id. in the pound ; the alTeiTinent appealed againfl; 
is bad, as having been made at a higher rate than the a£l; 
dire£is. And on the other hand, as the SelTions have 
reduced the fum to what a rate of Sid. in the pound 
would produce upon a rental of 3966/., inftead of redu- 
cing it to what a rate Sid. in the pound would produce 
on^i rental of 154600/. (which we affume to be the fair 
rental of the produdive works,) their order is wrong, 
and muft be quafiied, and a new rate be made : for we 
think, that it is evident from the recital of the ift feftion 
of the (lat. 43 Geo. 3. and the ftatement of the fads iti 
this cafe, that the works direded by the ilat. 39 & 40 
Geo. 3. have not yet been compleated ; and till then, or 
the expiration of the 12 years mentioned in the ftatute, 
and (while there is any thing remaining to be paid to the 
company,} the operation of the 106th fedion, on which 
the goodnefs of the rate depends, is to continue. 
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O’Callaghan and Fagan, furvivinff Executors nurjd^y, 

^ N(^v. zCtlu 

of Wm. Stopford, againjl Sir John Ingiley, 

Bart. 


'pHE plaintiffs declared in debt on two bonds to the 
teftator, one of them dated the 8th of April 17941 
in the penal fum of 3600/., conditionAil for payment to 
him of an annuity of 200/. during the life of the defend 
ant ; riie other dated 7th of June I794> in the penal fum 
of 1800/. The condition the firfl bond, fet forth on 
oyer, recited an indenture tripartite, of the fame date as 
the bond, made between the defendant of the firft part, 
IF. Morland T, Hammerjley^h/ivktx^ and partners, of 
the fecond part, and the tedator W. Stopford of the third 
part \ reciting that Morland Hammerjley^ in purfuaiice 
of the trufts of that indenture, and with the defendant’s 
privity, had contratlcd with Stopford for the fale of an 


1. Where te- 
nant for life 
conv( ytii 
to li ufteei^ f( r 
99 ytiH ■», .f !)c 
n^uuld fo long 
live in truft to 
raife money by 
tlie grant of an- 
nuity s for his 
Jjf« ; and alter- 
waid:* he md 
the tiullees 
grant' d an an- 
nuity to one by 
cited, icciting 
the former con* 
vcyance to t!:c 
irulites; it is 
not neceiraty hy 
the annuity a£i 
17 Geo. 3. c. 26. 
to inroi a me- 
morial of the 


truft deed ; it not being ** a deed, inftrument, or afTurance tobereby any annmt't is framed^* 
but only a deed of conveyance to thofc who afterwards granted the annuity, and conllnuiing 
their title to the effatc charged tl:t rc with. 

z. Where the numorial of a bond, conditioned to fecure an annuity, recited in the con- 
dition an indenture between the fame parties, and part of the faniJ- a^urance, which flat d 
tltff annuity to be granitd “ for the jirice of iSoo/., whith faicl fum of i8oc/ Tuji y>aid hy 
“ ^rantie to f be grantors hy bis diajt on R and Co. his bankers at or before the feal rt. and 
delivery of the laid indenture and bond;*' and the memorial of the faid inderuurc (fated 
that the indenture witneffed that “ in confidcration of 1800/ to the grantors, m buna ^aU 
“ by the grantee, and which was yaid to them by bis draft on R. and Co his banker>, the 
payment and receipt f nvhkh /aid 1800/. the grantors did thereby acknowhdg^ey'* rhe annu.ty 
was grauted ; this does fufficienily import, that the. con fidc^ation -money ’u:as aflually re<eiv^ 
hy the grantors, tlirongh the medium 01 the draft, before the execution of ilie deeds giantjng; 
the annuity; fo as to ciiipenfc with the nectfliiy of fetting out in the memorial the pai li- 
cuJars of fuch drdr, with the time of payment. 

3. The annuity ad doci not require that the eftates. charged with the annuity fhouid be 
fpccificaily fet forth in the memorial : and therefore it is no ohjedion that the memorial 
only itatcd tlie annuity to he charged on all the grantor’s eflates in the county of Tork and 
all other his premifes conveyed to certain tiuftees. 

4 It is no objedion 10 the memorial of the deed granting the annuity, that it Hated it, 
in general terms, to contain “ powers of diftrefs and entry, a^. ftat; d in tiic deed for the 
annuity ad does not requ' c fuch powers to be Haled, except fo far as liiey create a cruft, 
whi'^h brings them within the branch of the ad relating to truHees. Nor, 

5. lb liie memorial required to Hate the covenants of the grantors 101 the due payment of 
the annuity. 
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annuity of 200L to him during the defendant's llfcj and 
to be fccured In the manner therein mentioned, for 
1 800/., which Stopford paid to Moreland and Hammerjley 
by his draft on Ranfom and Co. his bankers, at or before 
the fealing and delivering of the faid indenture and of 
this bond, to be by them applied upon the trufts, men- 
tioned in the fame indenture ; the defendant then 
pleaded, id, non e(l fa£lum. 2dly, Hhdit there was no 
memorial of the bond inrolled in the Court of Chancery 
purfuant to the annuity aft 17 Geo, 3. c. 26. 3dly, That 
by indenture of the \itho{ March 1794, between the 
defendant, and Morland and HammerJIey ; after reciting 
that the defendant was feifed of divers lands, &c. in the 
county of Tcrh^ in the indenture particularly deferibed, 
for his life 5 remainder to trullees to preferve contingent 
Temainders, with divers remainders over*, fubjeft to cer- 
tain incumbrances therein mentioned : and further re- 
citing, that the defendant had granted to feveral perfons 
named in a fchedule thereunder written, during his life, 
the fjveral annuities fpecilied in the faid fchedule, 
amounting together to 1680/. per ann. ; and that feveral 
of the annuitants had agreed to accept their purchafe 
money and furrender their rcfpeftlvc annuities, fo that 
the fame might be merged and extinguifhed *, and that 
others had agreed to deliver up their then fecuriries, and 
to accept of other fecurities in lieu thereof, upon Morland 
and Hartinierjley guarantying the payment during the 
defendant's life : fo that all the annuities fubfifting and 
to be granted ftiould not exceed 250c/. per annum. And 
after further reciting, that the defendant had applied to 
Morland and HammerJIey to aflifl: him, and to enter into 
the nectfl'ary fecurities with him to guaranty the pay- 
pciit of fuch annuities ; and in order to indemnify them 

from 
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from all rifle and expence thereby, the defendant had 
agreed to grant and demife to them the fcveral premifes 
therein-before mentioned, upon the trufts therein-after 
exprefled 5 which Morland and Hammerjley had agreed to : 
the indenture witneiTed that the defendant, for the 
conflderacions therein exprefled, conveyed and demifed 
to Morland and Hammerjley^ and their executors, &c. the 
aforefaid lands, &c. for the term of 99 years, if the de- 
fendant (hould fo long live, upon the feveral trulls, &c., 
and fubje£l to the powers, &c. therein declared, &c. 
viz. upon truft that M, and //., or the furvivor, &c. 
fhould raife money by granting annuities, fo as the fame 
fliould not be lefs than eight years purchafe, nor exceed- 
ing in the whole, with the former fubfifting annuities, 
2500/. per ann., payable during the defendant V life, &c., 
and to be ilTuing out of and charged upon the faid lands, 
&c. thereby granted and demifed, and to be fecured by 
the ufual and proper powers, remedies, and eftates j with 
powers of redemption. And it was thereby agreed that 
Af. and H, fliould (land pofleflTed of and interefted in the 
faid demifed premifeS, and of all fums raifed under the 
faid indenture in truft, (ift,) to retain all their reafonable 
charges and expences : (2cily,) To re-purchafe and dif- 
charge fo many of the faid fchedulcd annuities, and to pay 
the feveral debts due from the defendant as aforefaid, in 
fiich manner as the defendant fhould think proper and 
expedient, and direfl or appoint: and after fuch deduc- 
tions and payments, upon truft \ {3dly) to pay the furplus 
of the monies raifed to the defendant, or fuch perfons as 
he (hould dirc£l, for his and their own ufc : (4thly,) 
Out of the rents, iflfues, and profits of the faid lands, &c. 
to pay the feveral annuities, which during the continu- 
ance of the trufts (hould be charged upon the premifes: 

(S‘Wy,) 
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(5thly,) upon truft that if M, and H. (hould enter into 
any covenant or agreement for the payment of any annui- 
ties fo to be granted by them, &c., it (hould be lawful for 
them, fo long as the faid annuities (hould continue pay- 
able, to retain and deduct out of the faid rents and profits 
5/, per cent, upon the fum fo covenanted to be paid by 
them : and (6thly,) from time to time to pay all expences 
incident and appertaining thereunto, and all charges and 
expences which they, M. and //., (hould be put to in or 
about the collecting and receiving the rents and profits of 
the premifes, or in preparing the necefifary conveyances 
for fecuring payment of the annuities direCted to be 
granted, or otherwife relating to the trufts thereby cre- 
ated : (ythly,) To pay the refidue of the rents, ifTues, 
and annual profits of the premifes to the defendant, for 
his own ufe. And it was thereby further declared, that 
all deeds and alTurances to be executed by M, and ff. or 
the furvivor, &c. in purfuance of the faid trufts, (hould 
to all intents and purpofes whatfoever be as valid in law, 
although the defendant (hould not execute the fame, as if 
he had joined therein, &c. ; and that the receipts of M. 
and N. (hould be an eifeClual difebarge to all perfons 
paying them, &c. without bejng accountable for their 
mifapplication. Which faid indenture of the nth of 
Afarci 1794 was duly executed by the defendant, Mor^ 
landi and Hamerjley^ in the prefence of W. S. and J, S. 
The plea then dated, that after the pafllng of the ftat. 
17 Geo. 3. c. 26., and after the making of the laft* men- 
tioned indenture, the defendant on the 8th of Jpril 1794 
executed the bond in the firft count mentioned with the 
condition as aforefaid ; and that the defendant and Mor^ 
land and Hammerjley did alfo execute 4 he faid indenture 
tripartite mentioned in the faid condition 1 and bearing Im 

fame 
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fame date with the bond: by which lad-mentioned in- 1807* 
denture, after reciting aa herein-beforc and in the faid 
indenture of the nth of March 1794 is* recited; and againft 
further reciting fcvcral other matters in that indenture 
contained ; and alfo that Morland and Hammerjleyy in 
purfuance of the trufts in the indenture of the iith of 
March 1794, and with the privity and approbation of the 
defendant, teftified by his being a party thereto, con- purjuanceoftrufiy 

had agreed <ui\th 

traced with W. Stopfordy (the teftator) for the fale of a stopfori for an- 

clear annuity to him of 20c/. during the term of 99 years, ”***^“^ 

if the defendant (hould fo long live, and to be fecured in 

manner aftermentioned, for the price of 1800/.; and and tbatf for ft* 

after further reciting that for fecuring payment of the faid 

annuity the defendant had given his bond for 3600/, in 

the firfl count mentioned, conditioned to be void upon 

payment of the faid annuity: the indenture witnelTcd, witrelfed^ that in 

, f /• « • conjidcfation of 

that in performance of the faid agreement, and in confi- 1800/. tobea^. 

deration of the faid 1 800A to Morland and Hammerjley ^!rufsdlclar!d in 

at or before the fcaling and delivery of the faid indenture 

in hand well and truly paid by Stopfordy to be by 

them M. and H, applied upon the trulls of the above 

recited indenture of demife ; the payment and receipt of 

which faid 1800/. they, the defendant, Morland Ham* 

merjleyy did by the faid indenture acknowledge, and from 

the fame did acquit Stopford ; and for the better fecuring 

the payment of the faid annuity purfuant to the condition 

of the faid bond, and alfo in coniideration of 10/. to the 

defendant paid at or before the fealing and delivery, &c., 

they the faid Morland and Hammerjleyy in purfuance of Grant of the an* 

the trufts of the above- recited indenture of demife, and ^andinjibfj^ 

with the conient of the defendant, teftified by his being 

party thereto, &c., ^nd alfo he the defendant, and each 

of them, by his iiideaturo did grant and confirm unto 

Stopford 
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Stafford for 99 years^ if the defendant fliould fo long live^ 
an annuity of aooA ilTuing out of and charged upon the 
aforefaid lands, &c. deferibed in and granted and demifed 
by the above-recited indenture of demife unto M» and H. 
as aforefaidj^ to be paid to Stopford quarterly at the bank- 
ing-houfe of Mcflrs. Ranfom^ Morland^ and Hammerjley^ 
in PalUMally without any dedu£tion or abatement what- 
foever for or in refpe£t of any taxes^ charges, &c. or 
afTelTments whatfoever then or at any time thereafter to 
be impofed, &c. on the feveral premifes, &c. or on the 
faid Stopford in refpeft of the annuity, &c. The deed 
alfo contained covenants by Morland and Hammerfey for 
their own a£ls, and by the defendant for his own a£ts 
and theirs, and againft the a£ts and deeds of all other 
perfons ; and that if the annuity iliould be in arrear for 21 
day:;., u fliould be lawful for Stopford to enter and diftrain, 

; and that if the annuity fliould be in arrear for 40 
days, it fliould be lawful for him to enter upon and hold 
the faid lands thereby charged, and take the rents and 
profits until all arrears, &c. fliould be fatisfied, without 
impeachment of wafte. And the defendant, Morland^ 
and Hammerfey^ jointly and fevcrally covenanted with 
Stopford to pay him, his executors, &c. the annuity of 
200/. fecured by the faid bond and indenture, clear of all 
deduftions. The indenture alfo contained a claufe of 
redemption on re-payment of 1800/. and the arrears. It 
alfo contained a covenant by the defendant, that he and 
Morland and Hammerfey^ or fome or one of them, had a 
right to grant the faid annuity of 200/., and to charge 
the premifes therewith : and alfo a covenant for further 
aiTurance : and alfo a joint and feveral covenant by the 
defendant, M. and jFf., that no aA had been done by them 
to prevent them from granting the annuity.. The plea 

then 



IN THE Forty-eichth Tear OF GEORGE HI. 


141 


then ftatedf that no memorial of the indenture of the 
I ith of March 17941 and of the trufts therein mentioned, 
was inrolled in the Court of Chancery, purfuant to the 
ftatute. 4thly, The defendant pleaded alfo to the fird 
count, that no memorial of the indenture tripartite of the 
8th of April 1794, mentioned in the condition to the 
bond, was inrolled, &c. 

The plaintidr by his replication took ilTue on the plea 
of non ed fadturn ; and to the 2d and 4th pleas pleaded, 
that a memorial of the bond in the drd count mentioned, 
and of the condition, and of the indenture tripartite of 
the fame date mentioned in the condition of the bond, 
containing the day of the month and the year when the 
fame was dated, and the names of all the parties thereto, 
and for whom any of them were trudees, and of all the 
witneffes thereto, and fetting forth the annual fum to be 
paid, and the name of the perfon for whofe life the an* 
nuity was granted, and the confideration of granting the 
fame, was within 20 days of the execution of the bond 
and indenture tripartite, viz. on the 26th of April 1 794, 
inrolled, &c. according to the form and effeO: of the a£t, 
&c. j which memorial is as follows ; viz. — A memorial 
to be inrolled purfuant to an a£t, &c. of a bond dated the 
8th of April 1794, under the hand and feal of Sir John 
Ingilby of, 6cc. whereby he became bound to W. Stopferd 
of, &c. in the penal fum of 3600/. with a condition, &c. ; 
reciting, amongd other things, an indenture tripartite 
bearing even date with the faid bond, and made between 
Sir y, L of the firft part, Morland and Hammerjley^ bank* 
ers, of the fecond part, and W* Stopford of the third part ; 
and that M. and i/., in purfuance of the truft repofed in 
them by the faid indenture, had with the privity and ap- 
probation of Sir J. L contrafted and agreed with Stopford 

for 
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fgj: the fale to him of a clear annuity of 206/. to be paicf^ 
&c. during the term of 99 years, if Sir J* L (hould fo 
long live, and to be fecured in the manner therein mentioned 
for the price of 1800/. ; which /aid fum of 1800/. was paid 
by Stopford to M* and H* by his draft on Mejfrs* Ranfom 
and Company^ his bankers, at or before the fealing and delivery 
of the fame indenture and of the faid bond. And the condi- 
tion of the faid bond was, &c. (fetting it out aa before 
cxprefled) which faid bond was duly executed by Sir J, I. 
in the prefence of, &c. (fetting out the names. See* of the 
witneiTes.) The replication alfofetout the memorial of 
an indenture of three parts, dated the 4th of j 4 pril 1794, 
between Sir J. L of the 1 ft part, Aforland and Hammerjley 
of Pall Malli bankers, of the 2d part, and W* Stopford 
of the 3d part 5 the faid M. and H. being trujlees as well 
for the Jaid Sir J. 1 . as the faid W. Stopford; whereby 
after reciting, amo;)gft other things, that M* and H. in 
purfuance of the truft repofed in them by a certain in- 
denture of demife, dated nth of March then laft and 
therein recited, had with the privity and approbation of 
Sir y. h teftified as therein mentioned, agreed with W* 
Stopford for the fale of a clear annuity of 200/. to be paid 
to W. S. his executors. Sec. during the term of 99 years, 
if Sir J. 1 . fliould fo Jong live, and to be fecured in 
manner thereinafter mentioned for the price of 1800/. ; 
and that for fecuring the faid annuity Sir J. L by his 
bond of the fame date, wiib the indenture of which this 
writing purports to be a memorial, had become bound to 
S. in 3600/., conditioned to be void on payment by 
Sir J. L to S, during the term of 99 years if Sir J.L 
(hould fo long live, an annuity of 200/. on the days, &c/ 
mentioned ; it was by the indenture novir memorialized 
whnefled, ihzt in co^deratkn of 1800/. to Morland znd 

Ham'* 
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Hamnierjley in hand paid by W, S., and which was paid h 
them by his draft on Mejfrs. Ranfom and Co, his bankers^ to 
be by them M. and H. paid and applied upon the irujls and 
for the intents and purpofes declared by the faid indenture 
of demife of the i ith of March (the payment and receipt 
of which faid 1800/. they, Sir J, L Morland and Hant^ 
snerjley did thereby acknowledge) : and for better fecuring 
the payment of the faid annuity Morland and Hammerf 
dey^ in purfuance of the trufts repofed in them by the faid^ 
indenture of demife, and with the confent of Sir J, L 
and alfo Sir J, L did, and each of them did grant and 
confirm to W, S. during the term of 99 years, if Sir J, 
(hould fo long live« an annuity of 2ocA to be iiTuing out 
of and charged upon all and every the manors, lands, 
&c* of Sir L in the county of Tork^ and all and 
Angular other the premifes of him Sir J, L mentioned 
and deferibed in and granted and demifed by the faid 
indenture of demife of the iith of March laft, to have 
and take the faid annuity unto W. S, See, during the 
term. See. and to be paid to the faid W. S, by four quar- 
terly payments, &c. at the banking-houfe of Mcflrs. 
Ranfom^ Morland^ and Hammerjley^ in Pall Mall^ with- 
out any dedudlion or abatement whatfoever on account 
of taxes or otherwife howfoever : with fitch powers and 
remedies by dijlrefs and entry on the faid premifes for the 
recovery of the faid annuity as therein are contained : 
and in which faid indenture is contained a provifo that 
Sir J, 1 . (hall be at liberty -to re-purchafe the'faid annui- 
ty on giving W, S, &c. three calendar months’ notice, 
and on payment of 1800/. &c- : and this indenture was 
duly executed by Sir J. /., JF. Morland^ and T, Ham» 
snerjley^ in the prcfence of J, S. of, &c. and E. G. Sec. 
Xd the third plea the plaintiff demurred generally. And 

ths 
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the defendant demurred to the plaintiff’s replication to 
his 2d and 4th pleas : and there were fimilar pleas, re- 
plications, and demurrers to the fecond count on the 
other bond. 

This cafe was argued at confiderablc length by Ho/royd 
for the plaintiffs, and Wttherell contra ; iind a great many 
objedions were taken to the grant of this annuity, as 
well for the want of a memorial of the deed of the nth 
of March 1794, conveying the defendant’s eftates to 
Morland and Hammerjlty in trttft to raife money for him 
by way of annuity; and of the fetreral trufts therein 
contained ; as for the feveral defers oT the memorials of 
the bonds and conditions of the deed of the 8th of April 
1794, granting the annuity. The objefrions arifing 
from the want of a memorial of the feve»al trufts con- 
tained in the deed of the nth oi March 1794 became 
eventually unneceffary to be confidercd ; and the other 
objedions were diftin£riy ftated and anfwered by the 
Court in giving the judgment; which was now de- 
livered by 


Lord Elleneorough C. J. This cafe comes before 
the Court on a demurrer pleaded by the plaintiffs to the 
defendant’s third plea, and on demurrers pleaded by the 
defendant to the plaintiffs’ replications to the defendant’s 
fecond and fourth pleas. The plaintiffs declare in debt 
on a bond executed by the defendant to the plaintiffs’ 
teftator, Stopfordf conditioned for paynient of an an- 
nuity of 200/« per ann. during the life of the defendant, 
Sir John Ingilby.- The Condition of the bond reeked an 
indenture tr]partfte,^^a^d 8th oi April 1794, between 
the defendant, Sir In^Hy^ of the firft part, Morland 
and Hammerjliy^ bankerSi of the fecond part, and the faid 

Stopfori 
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Shpfetd o£tht third part; reciting that the bankers, in 1807. 

purfuance of the truftS repofed in them by that deed, had — — 

• • O'CallaqraK 

conrra<3ed with Btopford for the fale to him of one annuity ogahfi 

Ingilby^ 

of 2Co/. per annum during the life of Sir J. Ingilby^ for 
1800/., which fum W. Stopford paid to Morhml and 
Hammerjley by his draft on Ranfim and Co., hU bankers, 
at or before the iealiog and delivering of the faid indent 
ture and bondv The defendant tl^n pleads, ift, Non tit 
fa£tum. ad. That there was not any memorial of die 
jEiid bond inroUed purlliant to the ftatute. 3d, That by 
indenture of the 1 Ith of March 1794 Sir con- 

veyed toMortand and Hammerjley certain eftates ‘m Tcrh^ 

Jhire^ of tvhich he, Sir J^JugUhy^ was tenant for life ; to 
hold to Morland and Hammerjley^ their executors, admU 
niftratora, and alligns, for 99 years^ if Sir y. lagilby 
ftiould folong live, upon truft to raife fucb fums of money 
as they fiicmld be able, by granting annuities for the life 
of Sir J. Ifigiliy not exceeding 2500/. per annum. That 
afterwards be, Sir J. lagrlby, executed the bond i and that 
he, and Morland and Hammerjley^ executed the deed of 
the 8th of April 1794 in the condition of the bond men- 
tioned, being the deed granting the annuity to Siopford^ 

(which is ftated at length in the plea :) and then the de- 
fendant pleads that a memorial of the deed of the i ith of 
March 1794* (being the conveyance of Sir IngUby^ 
eftate to Morland and Hammerjley^) and of die trufts 
therein mentioned to be repofed in Morland and Ham^ 
majky by that deed, was not tnrdled puffuant to the 
ftattttc* 4thf That no memorial was inrolled of the deed 
of the Sth ^794 mentioned in the conditicn of ^ 

the bond, (being the deed granting the annuity to Stop^ 
ford^) To thefe pleas the plaintiff replies \ taking iffuc on 
the non eft faftuto : opd to the adplca he in his replica-^ 

L tioa 
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tion fcts out the memorial of the bond and condition* T!6 
the 3d plea the plalhtiiF demurs. To the 4th plea he fete 
out the memorial of the deed of the 8th of April 
The defendant by way of rejoinder demurs to the repli- 
cations to the 2d and 4th pleas^ which dated the memo- 
rials of the bond and condition, and of the deed of the 
8th of April 1794, (the deed granting the annuity.) So 
that the queftions are, id. Whether under the annuity 
17 Gbo. 3. r. 26. a memorial ought to have been in- 
rolled of the deed of the i ith of March 1794, by which 
Sir J. Ingilky conveyed his edates to Morland and Ham^ 
mtrjley^ in tHid to raife money by grants of annuities: fof 
if a memorial ought to have been inrolled of that deed, 
inafmuch as none has been inrolled, judgment ought to 
be for the defendant, tdly, Whether the memorial of 
the bond and condition which has been inrolled, and 
which memorial is dated at length in the plaintifTs repli- 
cation to the defendant’s fecond plea, be or be not a fufB- 
cient memorial within the datute. 3dly, Whether the 
memorial of the deed of the 8th of April 1794 (being the 
deed granting the annuity) which has been inrolled, and 
which is dated at length in the plaintiff’s replrcatim to the 
defendant’s 4th plea, be or be not a fufficient memorial of 
that deed wkhin the datute. 

A variety of obje£lions have been taken on behalf of 
the defendant. Sir J. Ingilhy^ to the validity of this an- 
nuity. The ten fird objeAions apply to the want of » 
memorial of the deed of the zrth of March 1794, being 
the deed by which Sir J* Ingilby conveyed his edates t& 
Morland and Hammer fleji particularizing the feveral partt 
of that deed, which the counfel for the defendant con- 
tends ought to have been dated in a memorial. But as 
the Court is of opinion that that deed b not within the 

true 
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ttue intent and meaning of the annuity a£l, a deed^ 
inftrument> or aflbrancc, whereby an annuity is granted}* 
It is not neceflary to enter into that fet of objections more 
particularly. It is not a deed whereby the annuity is 
granted; but a deed conveying the edates to Morland and 
Hammerjley^ virho afterwards grant the annuity to the 
plaintiff*. It might never have been folloured by che grant 
of any annuity at all) or not till after a long interval ; and 
until fome annuity (hall be granted^ it Cannot be neceflary 
to inrol a memorial of it : but before that time (hall arrive 
the period may have expired within which by the terms 
of the annuity aO: a memorial of fuch deed is required to 
be inrolltd ; as was the cafe with refpefl: to the prefent 
annuity. The zd requires a memorial to be inrolled 
within 20 days of the execution of fuch deed ^ which 
fhews that the Legiflature had in contemplation fuch 
deeds only as formed the grant or aflurance of the parti* 
cvilar annuityi and not fuch as conftituted the title of the 
grantor. On this ground therefore the plaintiff will be 
entitled to judgment on his demurrer to the defendant’s 
third plea. The defendant has alfo taken feveral objec* 
lions to the memorials inrolled of the bond and inden* 
ture of the Sth of jipril 1 794, which is the deed granting 
the annuity to the plaintiff ; which memorials are fet forth 
In the replications to the fecond and fourth pleas ; to which 
replications the defendant has demurred. Thefe objec- 
tions are, ift) That the memorial of the deed of the 8th 
of Jtpril 1794 does not fet forth the draft by which the 
con(ideration money was paid. 2. That it does not fet 
forth the eftates charged with the annuity. 3. That it 
docs not fet forth the exemption of the annuity from 
parliamentary and other taxes. 4. That It does not 
fet forth fufficicntly the powers of entry and diflrefs. 

L 2 5. That 
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5. That it docs not fct forth the covenants of Sir John 
.Ingtiby^ and of Morland and Hammerjley^ for the dttc pay- 
ment of the annuity. Of thefe five obje£lions the firft 
had nioft weight with U9; (viz.). That fuppoGng it to 
appear upon the memorial that tbe^confideration was not 
paid in money, but by a draft; ^lich draft had not been 
converted into money before the execution of the deeds; 
the particulars of the draft arc not fet forth, Becaufe it 
has been determined by fcveral cafes, that where the con- 
fidcration was not paid in money, but by a draft, the 
particulars of that draft mud be fet forth : as in Rumball, v. 
Mt^rray (/i), Berry v. Bentley (i), Poole v. Cabattes (r). And it 
is equally clear, that if paid by a draft converted intocaflr 
before the execution of the deeds, the particulars of the 
^raft need not be dated. It becomes material therefore 
to advert to the terms in which the payment of the coo- 
fideration is dated in the different indruments as they 
appear in the memorial dated on the record. The In- 
denture recited in the condition of the bond dates the confi- 
deration thus — at or for the price or fum of 1800/.; 

which faid fum of 1800/. was paid by the faid Wm. 
“ Stopford to the faid Wm, Morland and Thotms Ham* 
merjley by his draft on Meffirs. Ranfom and Co., his 
bankers, at or before the fealing and delivery of the 
faid indentures and bond.” The annuity deed at fated 
in the memorial of that deed dates the confidcration thus— ^ 
in confideration of the fum of 1800/. of lawful money 
of Great Britain to the faid }Vm» Morland and Thomas 
** Hammerjley in hand paid by the faid Stopford^ and 
which was paid to them by bis draft on Meflrs* Ran^ 
fom and Co., his bankers,” t6 be by them the faid JF* 

(a) d^erm R*p, 298. (i) ^Ttrm 690; (r) 8 Ttrm 318; 

Morland 
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trufts and for the intents and purpofes declared by the — 

. O'Caliaoham 

abovementioned indenture. And the queiiion is^ whether >igawfi 
thefc (latements ntceflarlly import that at the time of 
executing the deeds tht^money had not been paid to Mc^r* 
land and Hammerjley, but only the drafts : and we think 
that they do not fo neceffarily import, that only the draft 
was paid to them ; but that it may fairly be underftood 
that the money was paid> The (latements both avtr pay- 
ment of the money ; viz. which fum of 1800/. was paid 
at or before the fcaling and delivery of the deed and 
bond 5 and the ftatement adds the means by which’ the 
money was paid, viz. by a draft of the faid Wm. Stopford 
on his bankers. It mull be recolleded that the part of 
the annuity aft on which this objeftion is founded is the 
firll feftion, which requires the memorial to fet forth 
the confideration or confidcrations of granting the an- 
nuity and the third claufe, which requires that in 
every deed, whereby an annuity is granted, the conli- 
deration really and bona fide lhall be fully and truly 
fet forth:” and if the faft were that iht money was not 
paid to or received by Morland and Hammerfey before 
the deeds were executed, but only a drajt^ the defendant 
might have fo pleaded the faft ; which he has not done \ 
and thercfftc the Court may well conftrue the words of 
the memorial as averring that the money had been paid 
by the means of a draft prevloully given ; which con- 
'itruftion the words feem fully to juftify. The other 
four objeftions made to the memorial of the indenture 
of the 8ch of 4 p*‘\l 1798 appeared at the tiipe of the 
arguments not to be fupported by the annuity aft, or by 
the faft. The eftates charged with the annuity are not 
by any claufe of tl^e required to be Hated j and in 

L 3 faft 
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h6i the memorial flates the annuity to be charged on 
and ifTuing and payable out of all the eftates of Sir 
Ingilby in the county of Tork^ and all other the premifta 
of Sir J. Jngilby granted to Morland and Hammerjleym 
The obje£tion that the memorial does not ftate that the 
annuity is exempted from parliamentary and other taxei 
is anfwered by the fa£l| the memorial ftating the an* 


nuity to be paid without any dedufiion or abatement 
whatfoever on account of taxes or otherwife howfoeven 


The obje£lion that the memorial does not fufiiciently fet 
forth the powers of entry and diftrefs is anfwered by the 
fa£i; of the memorial ftating, with powers of diftrefs 
and entry, as ftated in the deed and the annuity does 
not require fuch powers of entry and diftrefs to be ftated, 
except fo far as they create a truft which brings them 
within the branch of the a£t relative to cruftees* And 


the laft obje£lion, that the covenants of Sir Ingilby^ 
and of Morland and Hammerjiey^ for the due paynaent of 
the annuity, are not ftated in the memorial, fails ; inaf- 
much as fuch covenants are not required to be ftated % 
and it does appear that they are the grantors of the an* 
nuity* The confequence of this opinion which the Court 
has formed on the feveral objed\ions made on the part of 
the defendant to thefe memorials is, that the plaintiff 
alfo entitled to judgment on .the demurrers piftided by 
the defendant to the plaintiff's replicatious to the (ecottd 
and fourth pleas. 
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Field Jones, Marlhal of the King’s Bench 
Prifon. 

^HIS was an a6Ilon for an cfcapc againft the marthal, 
and the proof was that the prifoner, Serres^ who was 
in execution in the marQial’s cuftody at the fuit of the 
plaintiff was fccn at large about 1 1 o’clock on the firft 
day of Michaelmas term i8o5. The defence was that 
Metres was out upon a day-rule granted by the Court on 
the fame day; and by the flat. % ^ TV. 3. e* 27./ i. 

that could only have been granted at the fitting of the 
Court, which in fa£l did not fit till after the time when 
he was at large. And it further appeared that the plain- 
tiff had aflually filed his bill againft the marfhal in this 
aftion before the fitting of the Court on the fame day. 
The petition of the prifoners in the marfhal’s cuftody and 
the day-rule were admitted at the trial, without formal 
proof; but were afterwards (hewn to be in this form. 
The petition— To the Rt. Hon. Lord Chief Jufticc 
and the reft of the Judges of His Majtfty’s Couit of 
King’s Bench, Wejimlnfter — ^Thc humble p'etition of 
fcveral prifoners in aftual cuftody of the marfhal of 
tliis court, whofe names arc hereunto fubferibed ; 
flieweth, that yoiir faid petitioners having this day 
** occafion to treat with their feveral creditors, advife 
with their counfcl, and follow their fcveral fuits at 
law, in order to their difeharge, humbly pray that they 
may have leave to go out of the prifon this day for the 
purpofes aforefaid, and to return again the fame day. 
And your petitioners (hall ever pray,” &c. (Signed 
by the feveral prifoners.) The day -rule runs thus— • 
L 4 , Thurfday 




TTburfJayf 
Nov. 16th. 


A day-rulc, 
wlicn made, 
covers, by rcU- 
tion back, the 
liberation ot*a 
prifontr vi'ho 
had fignecl the 
petition, but 
had gone out of 
tile prii'on be- 
fore the fittin.fr 
of the Court on 
the fame day ; 
though the mar- 
lhal were fued 
for the ffeape 
before the fitting 
of the Courts 
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i 9 oy» Thurfday next after the morrow of All Souls , in the 

*‘47 of king George the '^A^-^England — Upon rcad- 

aganji iflg th^ petition of J* T* Sqrresy and others, prifoncr^ 

<c jn thg cuftody of the marflial of the MarOialfea of this 

“ Court, this day prefented to this Court ; thereby pray- 

« 

*’ ing that the faid T, Serres might have kave to go 
out of the faid prifon for the purpofes in the faid peti- 
V tion fet forth ^ it is ordered that the faid J. T. Serres 
have leave to go out of the faid prifon^ he returning 
again into the cuftody of the faid marfhal on this. day. 
By the Court.*' On the part of the marlhah it wat 
contended that the day*rule when grapted was a juftifi- 
cation to him for the liberation of the prifoner on the 
whole of the day, by relation back *, and that there was no 
fraction of the day in this cafe \ and that fuch had been 
the invariable pra^ice in this Tefpe£f, which had beert 
recognized by Lord pb. J. Lee upon a hmilar occafion. 
Lord Ellenborough C. J., before whom thiscaufe was tried 
at the fittings at WeJlmitjtJier after the laft term, was of 
this opinion : but it was agreed that the plaintiff fhould 
take a verdid^ with nominal damages ; referving leave to 
the defendantuo move to enter a ponfuit if the opinion 
pf the Court iliould be with him. 

^he Attorney-Qeneral (with whotp were G arrow and 
"Toppittg) accordingly obtained a rule nifi for this purpofe 
at the beginning of the term ; when he referred to Sir 
Thomas Tippiug's cafe, cited in an anonymous cafe ip 
1 S(ra. 503. where it appears that a fuperfedeas was 
granted on the motion of a prifoner taken on an efcape 
warrant, who, having figned the petition for a day rule in 
the morning, had gone out before the Court fat : and they 
held that being entitled to a rule, that rule would pro- 
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Park and Pell^ in {hewing caufe againft the rule^ re* 
lied on the flat. 8 £# 9 3. r. 27./. i. which direfls 

that if the marfhali &c. or any other keeper of a prifon^ 

(hall fuffer any prifoner to go at large> except by virtue 
of fome rule of Court) which (hall not be granted but 
‘f by motion made or petition read in open court/* every 
fuch going out) &c. (hall be deemed an efcape : and argued 
that this provifion was inconiiftent with the pra£licc 
vhich had prevailed. That the principal cafe in Strangi 
feemed to overrule Sir T, Tipping's cafe there cited ; for 
otherwife, after the rule was once granted) which that 
cafe fuppofes it to have been) it would have related back 
to the beginning of the dayi as well whether the prifoner 
had figned the petition before) as after) he went out ; yet 
the Court there refufed the fuperfedeas. They alfo re- 
ferred to Smallcomb y. Buckingham {a) and €ombc v. 

Pitt ( 6 ) to (licw that the Court noticed the frarQion of a 
day in cafes of procefs. 

Lord EUenhorough C. J. It would entirely fruftrate 
the bene&t of the day-rule to the partieS) if the Court 
were to conflrue it thus narrowly and ftriQly : for if it 
were firft to be moved) and then to be drawn up) and 
afterwards ferved upon the marlhal) before the party 
could avail himfelf of it) he would have the benefit of a 
very fmall portion of the day) confidering how late the 
Court ufually commence their fitting on the firll day of 

(^) 310. { h ) 3 Uurr ^ 1434. 


tc£l him the whole day, and they could make no frac- 
tion of a day ; though the Court in the principal cafe 
refufed the fuperfedea8« becaufe the prifoner had not 
figned the petition till after he was taken up. 
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term, Wc will confider, however, that the rule was only 
granted, as legally it could only have been, when^ the 
Court fat on the firft day; but when granted, it was a 
liberty for that day, and covered the antecedent part of the 
day ; becaufe, generally fpeaking, there is no fraftion of 
a day, unlefs where it is necelTary to look to it in order 
to anfwcr the purpofes of juftice, Wc need not, there- 
fore, call in to our aid the cafe of Sir Tho. Tippings cited 
in Strange^ though it appear to warrant our opinion ; be- 
caufe that opinion is founded on the general rule of law. 
And as to the principal cafe cited in the book, it is no 
contradiftion of the other ; becaufe the day ^rule i« only to 
be granted by motion made or petition read in open 
court ; and the rule when made would not extend to one 
who had not figned the petition at the time. 

Curiam^ . Rule abfolutc for entering 

a nonfuit. 


FriJjyf 

17 Ih. 


Brandon and Others agahifi Davis, 


A prifoncr un- 
der criminal 
procefs in the 
Houfc of Cor- 
redion c:mnot 
be brought up 
by habeas cor- 
pus ad refpon- 
denduni, lor the 
purpofe of being 
charged with a 
declaration on a 
bailable writ, 
and recommit- 
ted to his for- 
mer cuftody fa 
charged. 


^CARLET moved for a habeas corpus ad refponden- 
dum, direfted to Aris the keeper of the houfc of cor- 
reftion in CoJd Bath Fields^ (which prifon is under the 
dxrcftxon of the juftices of the peace, and not of the 
flierxfF,) to bring up the body of Davisy who was xn that 
prifon under fentence for a mifdemcanor ; the term of 
hisxmprlfonment not being to expire till the 17th of next 
January : in order that he might be committed to the 
cuftody of the marflial, and then charged with a declara- 
tion upon a bailable writ iffiied againft him fubfequent 
to his imprifonment, at the fuit of Brandon and others, 
and an affidavit to hold him to bail for aoco/. ; after 

which 
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which it was propofed that he (hould be remanded back 
to his former cuftody, charged with fuch aflion. He 
referred to KeacFs cafe (a), and to Ccppin v. Gunner 
in which latter cafe the Court gave leave to charge a felon 
in gaol with civil procefs. And in another cafe of Law^ 
rence and another v. Laidler (c), one under fentcnce for a 
mifdctneanor in Newgate was brought up in cuftody of 
the gaoler, and committed to the cuftody of the marfiial^ 

(fl) Salk. 351. 

(^) a Stra, 873. iLd, Ray, 1572. and vkle the cafe of the bail of 
R^ttrVergttiy % Stra» IZIJ* 

{c) Tins was read froni a MS. Note Book of Praftice furniihed by Mr* 
Short, the Clerk of the Rules on the civil fide. Lawrence and Another v, 

l.aidlcr, 13th iVov. 1758. The defendant being brought into court in 
cuftody of the keeper of his ipajefty’s gaol of Newgate^ by writ of habeai 
corpus ; and the defendant being charged by the return to the faid writ» 
that he, having pleaded not guilty to an indictment againft him for a roiT- 
demeanor, was committed to the faid gaol for want of furetics to profe** 
cute his traverfe at the next feffions of oyer and terminer for the county 
pf Middlefex ; and alfo on reading another writ of habeas corpus dire^ed 
to tJie Judges of the Palace Court, &c., and the return thereto; whereby 
it appears that the defendant was taken on the 31ft of OSlobtr laft within 
the jurifdi£lion pf ilieir court to anfwcr to the plaintiff 15/. 5 and tht de- 
fendant having put in bail in the faid caufe on the return of the faid writ; 
and the faid bail having this day furrendered th^ defendant in their clif* 
charge into the cuftody of the marshal ; it is ordered that the defendant be 
recommitted into the cuftody of the keeper of the gaol of Newgate tp an- 
fwcr to his faid offence, and to the /aid aflion ; to be by him kept in fafe 
cuftody until he ftiall be from thence difeharged by due courfe of law. 
l^awrenceand Another ^ defendant being this day rendered in court 
Laidler, jin difeharge of his bail, it is ordered that he be 
committed into the cuftody of the maiihal, Sre* and that an exonereuir be 
entered upon the rccogniaancc ( x) of bail in this caufe. 13th Nov, *758.** 
There is another precedent in the fame book, where the like was done 
in the cafe of a prifoner brought up in the cuftody of the keeper of the 
$avoy, hwd V. IJaae, E, 30 Geo. 1. 1757# 

( I ) If the action be by bill, tMb order is tliai an exoneretur be entered 
the bail>piece filed in this capfe. M. 32 Ceof ai* 

in 
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in order to be furrendered by his bail ; and was after- 
wards remanded to his former cuilody charged with the 
adion. [The Court faid, that that had only been done 
in cafes v/here the party was in cuftody, on criminal pro- 
cefs, of the IherifF or gaoler of the Court \ but not as in 
this cafe where he was in the cuftody of one who was 
not an oPiicer of the Court.] The ftatme placing houfes 
of corrc6lion under the cognizance of the juftices of peace 
for the imprifonment of offenders could not mean to 
defeat civil juftice by privileging fuch offenders from 
being fued till after the term of their imprifonment there 
expired. It is the acknowledged common praftice to 
have prifoners brought up from fuch places by writs of 
habeas corpus to be furrendered by their bail \ and there 
is no reafon why it Ihould not alfo be done in order to 
charge them with a declaration^ 

Lord Ellenborouoh C. J. The confequcnce of charg- 
ing this party with a declaration will be to make the 
gaoler of the hoafe of corre£fion liable to the plaintiffs 
in cafe of an efcape. But the Mailer has mentioned a 
cafe to US| where the Court in Lord Mansfield'^ time rc- 
fufed an application of this fort to bring up a perfon in 
the cuftody of the keeper of Bridewell \ faying that this 
Court had no power to make a gaoler of fuch prifons 
liable foi the efcape of a prifoner on civil procefs. The 
only inconvenience from the law, as it ftands, is that 
during a prifoner’s confinement in thefe places he cannot 
be fued, when probably a plaintiff could derive no fruit 
from his fait : and the plaintiff may prevent the ftatute of 
limitations running upqn bis demand by fuing out hi^ 
writ and entering continuances.^ 

Per Curiam^ Rule refufed. 
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Purcell agalnjl Macnamara. 

JN an aft ion on the cafe for a malicious profccutlon, 
the declaration, after dating that on the 13th oi Jan. 
in the 46 Geo. 3. at the Aliddlefex feflions of oyer and ter- 
miner, the defendant indiftcd the plaintiff for perjury 
alleged to be committed in an affidavit fworn, exhibited, 
and filed by the plaintilF on the loth of December 
46 Gto. 3. in a caufe then depending in Chancery be- 
tween thefe parties ; the record of which indift merit was 
fet forth ; and that the fame was removed by certiorari 
into this Court ; proceeded to allege that the defendant 
profecuted the faid indiftment againft the plaintiff, 
until afterwards, to wit, on the morrow of the Holy 
'Txmix.s in the /!^6th year aforefaidi at Wejlminjier^ &C. 
in the Great Hall of Pleas there before Lord Ellen* 
“ borough C. J. &e. the plaintiff was in due manner, &c. 
“ acquitted of the premifes charged upon her in and by 
the faid indiftment,” &c. At the trial before Lord 
Ellenborough C. J. at the fittings after lall term at IP'eJl* 
minjier^ the copy of the record of the indiftment being 
given in evidence, it appeared by the pollea, that the trial 
and acquittal took place on Tuefday next after the end of 
** the [Eafter] termf which was the day of nifi prius, 
before the Lord Chief Juftice : whereupon the variance 
was objefted to as fatal ; and the cafe of Pope v. Pofler (a) 
adduced as in point : and on the authority of that cafe 
the plaintiff was nonfuited. 

But early in this term Gurney moved to fet afide the 
nonfuit, on the ground that the particular day of acquittal 

{ a ) 4 Ttrm 59Q. 
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Ill an aflion on 
the c«fe for a 
maliLious jjio- 
fecuci^ n, it i% 
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tilt day laid anJ 
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in ihc record, 
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diict’tl to ptove 
the acquittal, is 
nor material j 
tilt day not be- 
ing laid in the 
deciarauon as 
part of the de- 
feription of futli 
record of ac- 
quittal. 
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was not material to be proved as laid, fo that it was prior 
to the bringing of the afiion, which it appeared to be 
from the memorandum of the declaration on the niii prius 
record compared with the record of acquittal. And that 
the declaration did not affed^ to fet oUt the record of ac« 


quittal, according to its tenor ; but the day was laid under 
a videlicet* And he cited a cafe of Th King v. Payne (u) 
tried before Lord KenyoH C. J. at the fittings at iVeJtmin^ 
Jler after Mich, term 2^ Geo, 3. where an indiftment for 
perjury dated that "" heretofore^ to wit, on Monday the 
g/* December in the 28th year, &c. the caufe 
came on to be tried,’’ &c. Aud it appeared by the 
nifi prius record, that the jury were refpited until, 3 cc* 
unlefs thejudices, &c. (hould fird come o/iThurfday the 
2gth gf November, &c* Whereupon it was objedled, 
that the proof varied from the indi£tment \ as the caufe 
mud be taken to have been tried on the day mentioned 
in the nifi prius record. But Lord Kenyon overruled the 
objeflion; for the day, being dated under a videlicet, was 
not necefiary to be proved e^adly as laid. He alfo cited 
Bujhy y, Watfin {h)y where the declaration was for mali- 
cioufly indiAing the plaintiff at the General ^artet 
SelTions, &c. ; and the proof being of an indictment at 
the General SeJJions^ &c. the variance was held immateriah 
Ren y. May (c), where an indidlment for perjury unne- 
ceflarlly fet out a prior indi£%ment for an afiault on Which 
the fuppofed perjury was committed : but" not being fet 
out according to the tenor ^ but only in manner and form^ 
videlicet, &c. the profecutor was held not to be tied down 
to (lri£t proof of an immaterial allegation in it, as laid* 
Alfo King V. Pipfet (rf), where a variance in dating a pre- 


(a) Tliii was read from a note taken by Hr, MreyJ. 

(S) a SIge. Rty, 1050. (r) IhugU {d) i Term Ref. a) 5. 

cept 
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cept to the flicrifF i and Frith v. Gray (a), where the 
£curtty in which a certain agreement was to be performed 
was ihiftated $ were alfo held to be immaterial. And 
other cafes cited in Kiag v. Pippit^ partictilarljr Rex v. 
Lookup, where the obje£l:ion taken and overmled was that 
an indidment for perjury upon a bill in Chancery ftated 
the bill to be dire£led to Robert Lord Henley, &c.i where- 
as, it was direfted to Sir Robert Henley, Knt. &c. ; which 
was contended to be a much ftronger cafe than the 
prefent. 

The Attorney-General^ Garros, Jekyll, and Abbott, In 
(hewing caufe againft the rule, relied principally on Pope 
V. Fofter ( j) as in point to the prefent objedion ; which, 
they obferved, was fubfequent to the cafe of Ren v* 
Payne; and therefore Lord Kenyon, who does not appear 
to have difTented from the reft of the Court in Pope v. 
Fojler, muft have changed, hi^ former opinion* And they 
alfo referred to Green v. Rennett (c), where in an a£lion 
againft an attorney for negligence in not profecuting a 
debtor of the plaintiff to judgment; the return of the 
writ on which the debtor was arrefted being hid to be 
in the 2$th year, &c. and the writ itfelf appearing to have 
been returnable in the 24th year, 8ic. \ the variance was 
held fatal ; though the day of the return was laid in the 
declaration under a videlicet. And they contended that 
the acquittal, being a material fa£l, was neceffary to be 
proved as laid, and could only be proved by the record : 
and that the rule, as to matters of proof by record, had 
always been held very ftri£tly ; for otherwife there might 
be two records. 

(#) Cited In 4 T^rm Rept 561. {h) 4 TVrw Rtp* 590- 

(f) 1 Ttrm Rep, 656. 


Tepping 
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. 1 867. Topping and Gurnty^ m fupport of the riile, denied th^t 
the day of the acquittal was materiali though the acqttittal 

It C E L L 

againfi itfdf was : it was enough if it appeared to be before the 
Macmamara. commenced: if it had only been alleged that 

afterwards (i. e. after the indi£lment) the party was ac- 
quittedi that would have been fufficient. In Green v; 
Rennetty the variance was material ; becaufe otherwife 
the negligence of the attorney did not appear \ and on that 
ground only the Court decided the cafe. The llri£%nefs 
of the rule, as to proof by matter of record, only applies 
where the tenor of the record is undertaken to be fet out : 
but here the fubftanee only of it is alleged : and the very 
day cannot be material | becaufe the record itfelf does not 
ftatethe faff truly in thisrefpeff. They again relied on 
the cafes formerly cited. 

Lord Ellenborough C. J. This nonfuit proceeded 
on the authority of Pope v. Fofer : if that cafe be law, the 
nonfuit ought to (land ; if it be not, both that cafe and 
this nonfuit muft fall together. There arc two forts of 
allegations 5 the one of matter of fubftanee, which muft 
be fubftantially proved ; the ether of defeription, which 
muft be literally proved. The qtieftion is, whether this 
be an allegation of the former fort. The allegation is> 
that the plairltlfF was profecuted Until afterwards, te 
wit, on the morrow of the Holy T riniiy^ iti the' 4dth 
year aforefaid, &c. Ihc was in due manner acquitted.'* 
The fubftanee of the allegation is no more thasi that the 
plaintiff was acquitted upon that profecutiOn : and t6 
fupport this action it muft alfo appear that (he was ad- 
quitted before aftion was brought. The day of acquit- 
tal is not alleged with a prout patet per recordum : the 
averment is, that the acquittal took place on the mrrbw 
6 if 
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ff the H0I7 Trinity, when the record produced dates that 1807. 

it took place owTuefday next after Eafter and cer- ' 

tainly there would be a repugnancy between the allega- , 

' * O ^ Macwama«a. 

cion and the proof, if it were to be confidered as a fpeeme 

allegation of time : but if it be only taken as a fubdantial 
allegation of the fafl: of the acquittal, as of a time which 
is (hewn to have been before the a£lion brought ; then the 
repugnancy is immaterial, and the proof in fubflancc 
fupports the allegation. And fo it appears to me to do« 

If it had gone on to date t hat the acquittal was o n a cer- 
tain day as apj^^s by the record ; that might have been 
conGdered as dcfciTptlve ot the records and then the vari- 
ance would have been fatal. The ground therefore on 
which I confider that the cafe of Pope v. Fojter ought not 
to bind us, as having been decided againd principle, is, 
that this is an allegation of fubdance and not of deferip- 
tion. And this didinguifhes it from Green v. Rtmuett^ 
which was a cafe of defeription : it deferibed the writ in 
terms \ when fued out, and when returnable ; and the re- 
turn of the writ was part of the defeription of the thing 
alleged, and could only be proved by the produftion of a 
writ fo returnable. That cafe therefore was rightly de- 
cided ; and fo it appears to me was that of The King v. 

Payne \ where a better opinion was delivered than in Pope 
V. Fojler^ which paffed without diftuflion. 

Grose J. I remember the cafe of Pope v. Pojler^ which 
was not argued, but on the Grd datement at the bar 
Lord Kenyon and my Brother Buller conceived that there 
was no ground for a new trial. It appears now chat 
Lord Kenyon not long before had been of a diiferent opi- 
nion in The King v. Payne \ and upon principle I ihiok that 
that cafe is the mod fit and convenient to be adhered to* 

VoL.IX. M The 
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1807. The good fenfc and fubftance of the allegation is, that 
PuTcrLL acquittal took place at fuch a time as to give the 

againft plaintiff hcf caufe of a^ion. 

Macnamara* 

Lawrence J. I think that the cafe of Pop^ v. FoJle%^ 
was wrongly decided. Where the day laid is made part 
of the defeription of the inftrument referred to, which 
inflrumcnt is ncceffary to be proved, the day laid muft be 
proved as part of that inftrument. But where the day 
laid is not material in itfelf, and need not have been 
proved as laid, fuppofing the proof to have been by parol; 
if the facfl proved will fupport the declaration, I fee no 
ground for any diflin£lion between making fuch proof by 
matter of record or by parol. The cafe of Pope v. Fojlcr 
is certainly in point to the prefent objeftion ; but it feems 
to have proceeded on feme mifunderftanding, as if there 
had been an attempt to introduce evidence of the real day 
of the trial and acquittal in order to contradict the record^ 
which proved them to have been on a different day. But 
that was not the true ftate of the cafe. The material 
fa£l which the plaintiff had to prove was his acquittal be- 
fore his a£Hon commenced : in order to prove the acej^t- 
tal, the record was produced : on reading whlchj Jjhc 
objedtion was made on the part of the dcfendaixr, tlA it 
ftated the acquittal on a day different from that lall in 
the declaration. But if the acquittal appeared to have 
been on a day prior to the bringing of the aftion, that 
was all which it was ncceffary for the plaintiff to prove j 
and therefore there was no contradidcion of the record. 
It was no more ncceffary to prove the precife day of the 
acquittal, as laid in the declaration, than it is, upon an 
indidlment tor murder, or in a declaration upon pro- 
naifes, to prove the prccife day laid of committing the 

murder^ 
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murder, or of making the promife. The cafe of Green v» 
Remiett turned upon the materiality of the return day of 
the writ, as defcribed*? in the declaration. On the pro- 
duflion of the v/rit It appeared to have been fuedout and 
returnable on dillerent days from thofc laid in the de- 
claration. It \va?.fir(l objeded that the day of fuing it 
out was material ; but that was overruled at the trial by 
Mr. Juftice Buller : but he faid that the return day was 
material, and ihercfore nonfuited the plaintilF on the va- 
riance in that refpeft. Now the return day was material 
there, becaufe it was part of the defcription of the writ 
ftated in the^declaration, which could only be proved by 
the produclion of a writ fo returnable. Then the cafe 
of 7he King v. Payne is as much in point. In anfwer to 
the objeflion, as that of Pope v. Fofier is in fUpport of it. 
And the former was not mentioned when the latter was 
decided. And in The King v. Lookup the variance was 
much ftronger than in this cafe : but yet it was thought 
fuSicient that the complainant had preferred a bill before 
the perfon who held the great feal, whether he were 
(lyled Lord Henley or Sir Robert Henley. It is fufiicient 
however to difpofe of the obje£lion in this cafe, that the 
d^y is not alleged as part of the defcription of the record 
of.kcquittal. The acquittal might have taken place on 
thj[ or on any other day prior to the plaintiff's adion ; 
which it was proved to have been ; and that was all which, 
it was material for him tg prove in refped to time. 



PURCRLL 

avaind 

MACNAMAEAi 


Le Blanc J. We have been prefTed with the cafe of 
Pope 'H. Fojler : and if that had been folemnly difeufied^ 
and a rule of evidence there laid down which had been 
aded upon ever fince, the Court might have found them- 
M 2 felves 
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1807. fclves drftrcffcd by that authority, and it would have beeo 

p ^ * difficult to have gotten rid of it. But it appears that a 

^agaiufl different rule of evidence had been before that time laid 
Macnamasa. jjy learned Lord who prffided here when 

Popev. Fojiervf^it determined j and no reference was then 
made to the former dccifion j but the latter cafe paffed 
witliout difcuffioii : and the queftion feems to have been 
brought before the Court embatraffed a little, as it feems, 
with the idea that evidence had been offered to contra« 
diet the record as to the day of the acquittal. But that 
was not fo ; for the only material part orf the allegation 
in the declaration was, that the plaintiff was acquitted 
before the afrion brought ; and it was immaterial on what 
day before : and the record was only produced to prove 
the acquittal. And I cannot fee any reafon why, where 
a fa(fl is not material to be alleged on the exadl day, and 
need not be proved exactly as laid, and the allegation of 
Ae day is not particularly defcriptlvc of the record re- 
ferred to ; that it (hould become material, becaufe it 
appears by matter of record inllcad of by parol evi* 
dence. 


Rule abfolutc* 
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Manning and Others againjl The Commiflloners 
of Compenfation under the W£ST India 
Dock AO. 


^I-HE aat. 39 Ge,. 3. r. 69., eaablifting the We/i Ir.fUa 
^ Dock Company, and enabling them to make wet 
docks and build warchoufes and other works in the Ip c. 6<). d.aain^ 

that in calc any 

of Do^s. to which the Weft India trade and {l\i[>ping were war.houfes, &c. 

^ ,r. ur 

to be removed from the quays> wharfs, and warenouies jp,, ffyi 
higher up the river, which were before frequented by the 
trade ; by / 1 2 1 . reciting that in confequence of the works 


intended by the aft, » fome of the prefent legal quays, 

«< &c. and certain warehoufcs, docks, and divers other vmtdihcte- 

... » from by the 

tenements and hereditaments in or adjoining the port then intended 
** of London^ fome of which warchoufes were known by vvork?, than ^ 
the name of Up Town warehoufes, and ufed for the thc^ajjmgoftbe 


« reception of mjl India produce and other goods 
“ landed, mieht perhaps become Ufs valuable, by means of ether rmi/:s of 
« the trade or bufmefs of the fame refpeaively being in (houM be there- 

by ientned ; if.e 

part diverted, than the fame refpeflively are at prefent \ owntrsoffuch 
* - r 1 1 r vvi re loufes, &c. 

** and divers and occupiers oi^ and other perlons and the Cover- 

“ interefted in, &c. fuch legal quays, &c. warehoufes, (jioJtTbe 

« docks, and other tenements, &c. may thereby ppm 

« lofs or damage i and the ye«r/y and other receipts bi the 

“ Governors of ChriJP& Hofpital in the city of London, for ti>e fame foot- 

on or account of the car-rooms, or figures for uling coniirued with 

, - . . . 0 ir r reference to the 

** free carts within the faid city, &c. may aljo thereby y^^ny profits 
happen to he lejfened cnafls, ** that in cafe fuch legal amect^ 

dt-nt to the paf- 


fng of the aft ; and the -valut of fuch warehoufes cannot be evidenced by the yearly profits 
rrnde between the pafiing of the aft and the opening of the docks, by which latter the lofs 
was occafioned. 


M3 


5‘ quays, 
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and Others 
a^ainft 

The-Commif- 
fioncrs of 
fOMFENSA- 

yiojtii &c. 
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quays, warehoAifes, &c. or any of them, fliall by rea- 
“ fon of the faid intended works, &c. be rendered lefs 
“ valuable by reafon or means of the trad.c thereof being 
** diverted therefrom than they refpe^ively ivere before the 
** f this aB ; or any owners or occupiers of the 

fame legal quays, nvarehoufes^ &c. fhall by reafon of 
any of the fame works fuffer lofs or damage ; or the 
“ yearly or pther receipts or income of the Governors 
of Chri/l's Hofpital aforefaid, for or on account of 
car-rooms, (liall by reafon of any of the fame works 
happen to be lefiened, the CommifFioners of Compen- 
‘‘ fations (appointed by the ad) (hall make fuch juft and 
liberal compenfation or fatisfadion, &c. to the owners 
or occupiers, &c. of the fame legal quays, warehoufes, 
&c. fo rendered lefs valuable refpedivciy, and to the 
Governors of ChriJPs Hofpital, &c. as fliall be agreed 
‘‘ upon between the faid commifTioners and fuch re- 
fpedive owners,” Bcc. And by f 122. If any perfon 
olaiming compenfation (hall not agree with the commif- 
fioiiers as to the amount of it, and fliall perfift in their 
claim, the commiffioners are to blue a precept to the 
the flieriffs of London or of the county, &c. where the 
premifes lie 5 who are to return a jury at the time and 
place appointed j which jury is to award the amount of 
the compenfation, and their verdid is to be final ; and 
by f 127. it is to be entered amongft the records of the 
General or Quarter Stlfions, &c. The ftat. i\6 Geo. 3^ 
c. 132. further regulates the trial of claims for compenfa- 
tion, which are to be before the juftices atfeffions. And^ 
by f 9. reciting that queftions of doubt and difiicrilty 
may arife as well concerning the title of claimants to 
compenfation as the amount of the fum claimed, the 
juftices are enabled to referve any point of law ariftng 
2 upoa 
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“ upon fuch trial for the confideration of the Court of * 1807. 

♦« K. B. upon motion to be made in the fame court, in , ’ 

. , Manning 

the fame manner as if fuch point had been reierved by and others 

the Lord Chief Juftice at niC prius,” &c. The ooitfmif- . 

The plaintiffs were the owners of a warehoufe, which qq^mpe^nsa- 
had been ufed by them for the purpofe of receiving Wejl tion, 

India produce before the pafiing of the afl: in queftion, 
and for which a confiderable rent was received ; and this 
rent had progreffively increafed, owing principally to the 
increafing importation of colonial produce into the port 
of Londjtiy and the confcqutnt increafed demand for 
warchoufe-room, from a period of about four years be- 
fore the paffing of the aft in i 799 till the opening of the 
docks in 1802, w-hen their profits ceafed, in confequenec 
of the removal of the trade to the company’s docks and 
warehoufts. And the Commiflioners of Compenfation 
having rejefted their claim for compenfation for this lofs 
by reafoH of the duck w^’orks^ it came on to be tried In the 
form direfted by the a6l before the Recorder of Lofidony 
and a jury, at the adjourned Quarter Seffioi s for the 
city, holderi at the Guildhall when the claimants’ title 
to fome compenfation bring cffablifned In evidence, u 
queltion of hw arofe rrfpcftingthc time from which the* 
average of the value of the premifts, in refpeft of which 
compenfation was claimed, ftiould be calculated back ; 
viz. .whether in eUimating fuch the jury were con- 
fined to take an average upon the allual projlu made of 
fuch premifes for one or more years./r/V 10 the I2th of 
July I799> when the Wcji India Dock aft, 319 Geo,'^^ 
c. 69. puj/ d ; or whether in eftimating fuch value, it 
were lawful for the jury to take into their conlideration 
the then value of the premifes evidenced by the a^ual projiu 
jjn^d^ JuhJe(jucnt to the paffing of the aft ? The Recorder 
jyr 4 inftruftij^cjt 
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1807. inftru£led the jury not to tike into their confidcration 
any evidence of the profits made of fuch premifes 

Manning ^ ^ r , • 

and Others quent to the pafling of the aft, but to confine their atten- 

The1uo!T)rnif- tion to the confidcration of the profits made of them 

CompYnsL calculated the compenfation 

tioN, &c. according to this direftion, and afiefied the plaintiffs* 

damages at /. Early in this term a rule nifi was 

obtained for fetting afide the inquifition and having a 

new alfefltnent of damages; upon an affidavit of the 

plaintiffs* claim and of the trial had, and that the queflion 

of law above dated had been referved by the Court, as 

permitted by the aft of parliament. And afterwards the 

Recorder made his report of the queflion of law referved 

in the terms above-mentioned. 

The cafe was argued by TChe Attorney-General^ Garrow^ 
Dampiery and Rce^ againft the rule for a new inquifition ; 
and by Beji Serjt. Park^ Bafi^ and Watfon^ in fupport of it. 
And two days after 


Lord Ellenborqugh C. J. delivered the opinion of 
the Ccurt. 

This was a motion for a new a/f ffment of damages, 
upon the ground of a fuppofed mifdireftion of the Re- 
corder of Lofidon in refpeft of the conflruftion of the 
compenfation claufe in the Wejl India Dock aft, 596. 3. 
e, 69 / 1 21, 122. (After dating/ 121.) Upon confider- 
Ing the terms of this claufe, we think there is no reafon 
to fuppofe that the Legiflature meant to put the Gover- 
nors of Chrifl's Hofpital, therein mentioned, and any 
other owners of property and perfons entitled to com- 
penfation under this feftion, for lofs or damage fudained 
in refpeft of the other deferiptions of property therein 

alfo 
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ilfo mentioned, upon a different footing. The Gover- 
nors of Chrtjlh Hofpltal are under this fe£i:ion entitled 
to no compenfation, unlefs their yearly receipts^ (which 
mud be underftood as their yearly receipts before the pajftng 
9f that a 6 i) ftiould be diminiflied. However they might 
increafe between the time of pafRng the ad-, and how- 
ever they might fall off afterwards ; unlefs it fliauld have 
the efftd of producing a diminution of the receipt, fo as 
to reduce it below the fum they produced at the time of 
pofftng the aEl ; they could have no claim. From hence it 
appears to follow that, as tlic Governors of ChrijPs Mof- 
pital could have no compenf«:tion on account of the pro- 
fpedive increafe of their receipts or income, and their 
fubfequent diminution ; the owners of qu^ys, wharfs, 
warehoufes, &c. put on the fame footing with them, can 
alfo have no compenfation, on account of the profpedivc 
increafe of value in their property. And that the words 
of the ad, ** lefs valuable f muft therefore be under- 
ftood as meaning the fame as the words ‘‘ Ifs 
produElive.^^ If the fubfequent profits are allowed to be 
calculated upon, it will in effed be to adopt and proceed 
upon a calculation of the value at the time of the claim ^ 
inftead of the value as taken before the paffing of the 
ad ; which is the ftapdard of valuation exprefsly adopted 
and referred to by the ad itfelf. Nor does the poftpone- 
ment of the period for making or admitting claims for 
compenfation, (underfed. 128.) ‘‘until the expiration 
of three years after notice of the docks and dock premifes 
being ready for ufe,” appear to us at all to warrant, as has 
been argued, a contrary conftrudion of the ad ; the ob- 
vious purpofe of this provifion being only to allow a fuf- 
ficlent interval for the accumulation of the fund out of 
vhich the Qompenfatipns allowed by the ad (hould be 

made. 


1807. 

Mavnimo 
and Others 
againji 

The commif* 
fioncrs of 

COMfENSA- 

TioM, Sec. 
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1807. made. It appears to us, therefore, that the dire^lion 
given to the jury by the Recorder has been corre£t in 
. and Others point of law, and that there is no ground for granting a 
TiicTommif- new inquifitioii. 

(loners of 

Com PEN 8 A- Rule difeharged. 

T10N,&a« 


r/ijaj, JosiAH Perrin and Maria Perrin, Infants, by 

joth. •' _ , 

Joseph Perrin, their Father and next Friend, 
againji Thomas Lyon, W. D. Evans, Joseph 
Perrin, Wm. Geddes, and Archibald 
Geddes. 

AND 

Tho. Lyon againjl Wm. Geddes, Archibald 
Geddes, Maria Perrin, Josiah Perrin, 
W. D. Evans, and Joseph Perrin, 


QN tl'iC hearing of thefe caufes before the Lord Chan- 
cellor, his Lordfliip direcSlcd a cafe to be ftated for 
the opinion of this Court, in fubllance as follows : 

Jcfiah Perrin^ of Warrington in the county of Lan ^ 
cqjler^ being fcifid in fee of a confiderable real eftale, by 


y . p devifvd 

real and per- 
(onal eftate to 
tru ft ces, to pay 
tlierecut an an- 
nuity to his 
witc for iilV, 
and out of the 
rehdue to pay 
fufneient for 

the mainttnance, education, and fu^jport of his only daughter, ur.ti! J 7 :c psuU attain the a»« 
cf 7.1 J'tars, or warm a*^d when flic fttould atjtain 2j., or inarry^ ih.n to her in ice : but In 
cafe his daui^htcr (hould die under t^ge and unmarrUd, then the eftates to go to his wife for 
life * and, afler hff dcccafe, to, thefufo cUidren of bis jieph'iLh Ui tenants in common in fee 
with a provifo, that if either his wife 6 r daughter fliould rnatry a Sco'chman^ then his wilt 
or dau;;httr Jo marrying ftiouUi forfeit ali beneftt under hU will, and the eflates given to fuch 
his Wife or daughter as (hould fo marry pould def end to Ju h perjon or perjons as would be en* 
titled under bis will in the fame manner as if bis wfe or daughter were dead. Held that fuch 
partial reftraint of marriage wae legal; and that the daughti-r having whi!e under agt mar- 
ried a Scotchman and died, leaving a fon ; fucli (bn could not inherit, nor her liufband be 
tenant by the curtefy ; but that the limitation ovt-r (the teftator’s wife being allb dead) tq 
the two children of the teftator’s nephew (which nephew was ftili living) took tflfefl im- 
mediately on fuch marriage j they being ti»c ptrfons deflgnatcd by the will lake in thf^ 
event which had happemd ; the teftator having confidertd fucbprolabiud niarriagc the 
faiitC as the death of his daughter under age umnarried* 
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his will dated the 22d of I79S> 'executed and 
attefted to pafs real eftatesi after direfting his debts, 
&c. to be paid by his executors, and bequeathing to his 
wife the fliare in the glafs houfe concern which he had 
in her right, and alfo all his houfehold goods, See. devifed 
as follows : I give, devife, and bequeath unto my exe- 
cutors hereinafter named, their heirs, executors, &c. 
‘‘ all and every my real and perfonal eftates whatfoever 
and wherefoever not hereinbefore difpofed of, upon 
trull in the firft place to pay unto my wife one annui- 
ty of icc/. during her life, &c. in full of all dower, 
‘‘ &c. And upon further trull to Hand poflefled of the 
relidue of the rents, ifiues, and profits of my faid real 
and perfonal eftates, and put out the fame to intereft. 
See., and pay thereout to my niece Mary Palhier 
200/., to be paid and applied for her ufe by my exe- 
cutors in fuch manner as they fliall think proper; and 
to Hand polTcfted of the relidue of my effcdls, and pay 
thereout for the maintenance, education, and fupport 
of my daughter Sarah Perrin fuch fums of money as 
(hall be fulficient for that purpofe ; confidering the 
“ fortune flic will be by this my will entitled to; nnti/ 
** wy Jaid daughter Jfjall attain the age of 2 \ years ^ or marry^ 
“ which (hall firft happen. And nuhen my faid daughter 
fliall attain her faid age of 21 years, or marry, then I 
** give, devife, and bequeath all and every my faid real 
and perfonal eftates, charged with the faid annuity to 
** my faid wife as aforcfald, unto my faid daughter, her 
** heirs, executors, &c. : but in cafe my faid daughter fjall 
** depart this life under age, and immarritd^ then I give, 
devife and bequeath all and every my real and perfonal 
eftates, charged as aforefaid, unto my wife, during the 
term of her natural life 5 and after her dcceafe, unto 
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** the two children of my nephew Jofeph Perrin^ their 
heirs, executors, and admlniftrators, equally as tenants 
“ in common, and not as joint-tenants. Provided al- 
“ ways, and it is my exprefs will and defire, and I do 
“ hereby folemnly order and declare, that if either my 
/aid uoife or daughter fuall intermarry nvlih any perfon 
horn in that part of Great Britain called Scotland, or 
** horn of Scotch parent Sy then and from tlienccforlh ///y 
fizd avife or daughter y fo marrying^ (hall forfeit alj benefit 
and advantage under this my will ; and my faid real and 
** perfonal dlatcs, or fuch part thereof as (hall be given 
to fuch of my faid wife or daughter as (hall fo marry, 
(hall defend to fuch perfon or perfons as would be entitled 
under this my willy in the fame manner as if my faid wife 
** or daughter were deadly any thing herein contained to 
** the contrary notwithflanding.** The teftator ap- 
pointed his wife and Thomas Lyon his executors, and 
guardians of his daugliter during her minority ; and died 
in May 1796; leaving Sarah Perrin his daughter and 
only child and heir at law, who was then 12 years old, 
and Cath, Perrin his widow, and fofiah Perrin the 
younger, and Maria Perrin^ the plaintiffs in the firff- 
mentioned caufe, the only children of his nephew Jofph 
Perrin; who were living when the teftatrr made his will. 
On the 13th of July 1802 Sarah Perrin (the daughter) 
being then under the age of 19 years, intermarried with 
the defendant Wm, Geddes of Warringtony merchant, who 
was born in Scotland and of Scotch parents. Catherine 
Perrin (the widow) died on the 5th of February 1803. 
Sarah (the daughter) died on the 5th of July 1803, and 
before (he attained the age of ai years ; leaving the de- 
fendant Archibald Geddes her only child and heir at law ; 
who upon her death became the heir at law of the tefta- 


tor 
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tor Jofiah Perrin : but in cafe flie had never been mar- 
ried, or had not had any.ifTue, Perrin the defend- 

ant would be her heir at law, and on her death would 
have become the heir at law of the teftator Joftah Perrin, 
The queftion was, Who, under the circumftances, was 
entitled to the real eftates of the faid Jofuih Perrin P 

Liftledale, for the plaintiffs in the firft caufe, con- 
tended that the infant children of Jofeph Perrin were 
entitled under the will to the real eftate ; it being given 
over to them in the event which had happened of the 
teflator’s daughter having married a Zcotchman, Firfl, as 
to the legality of the provifo in reftraint of fuch a mar- 
riage : though by the civil and canon laws reftralnts of 
marriage are in general difeouraged and held voidj yet 
even thofe laws admit of exceptions to the jgeneral 
rule {a) \ as if the condition be only temporary, as not to 
marry before the age of twenty ; or if it only exclude 
marriage with particular perfons, as a widow, or a certain 
perfon by name 5 or in a particular place, as in York \ or 
if one be made executrix with a certain benefit, fo long 
as (he remains unmarried. All the principles and cafes 
applicable to pecuniary legacies in our law, as derived 
from the civil law, are fully illudrated in the cafe of 
Harvey v. Ajion (^) ; and thefe and other partial excep- 
tions are (hewn to have been allowed ; cfpecially where 
there is a devife over in the event of the prohibited mar- 
riage. But reftraints of marriage have always been ad- 
mitted by the law of England in devifes of real eftate, 
and a fortiori where there is a devife over, as in this cafe. 
As in Williams d* Par ter v. Fry (c). Booth v. Booth (J), 
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Harvey v. AJten [a), Reymijb v. Martin {b\ Scott v. 
ler (r), and Stachpgle v. Beaumont [d) : all which cafes cfta- 
blifti the diftinclion, that reftriftions of marriage upon pe- 
cuniary legacies are governed by the rule of the civil and 
canon law, which in general repels fuch rcfl.ri£lions ; but 
upon devifes of land, or even charges on land, they fol- 
low and are upheld by the law of England: It cannot be 
faid, as in fome former cafes, that the prohibition of 
marriage with a Scotchman was merely in terrorem ; foi' 
that argument has never been admitted where there is ail 
immediate devife over ; though where the devifee over 
Was not to take till a certain age, and the firfl; devifee 
married before the other arrived at that age, in the cafe 
of Doe V. Freeman (e), the firft devifee was held to take 
an abfolutc eftate, notwithftanding her prohibited mar- 
riage, until the devifee over attained to the fpecified age. 
There are, however, many authorities in our books, 
which fupport a general prohibi ion of marriage to differ- 
ent perfons upon pain of forfeiting their eftate. As in 
14 Vin. Ahr. 16. tit. QavelVind, (H), pi- 4- 3 tttl Co. Lit, 
30. a. note I. If a wife feifed of gavelkind land die 
without iffue by her hufband, he (hall be tenant by the 
curtefy of half the land fo long only as he Jball continue 
unmarried. So a rent may be granted to determine upon 
marriage. Co. Lit. \%o.h. So fcllowfliips of colleges 
dre avoided upon marriage j though fome of thefe, fuch 
as Emanuel and Sydney colleges, have been founded fince 
the Reformation ; and this reftrlftion depends on the 
wills of the founders. Co. Lit. 234. b. commenting on 
the words durante and dim, fays, they arc properly words 

(fl) X Atk. 361. Caf. temp, T^/A. ai2. Com. Rep. 726. JVilles, 83. 

(1) 3 530. (f) » Pro. Ch, CaJ. 431. and 2 Di(kens*s R p* 712* 

jun.^, (f) I Ttrrw 389. 

of 



THE Forty-eighth Year of GEORGE III. 


*75 


of limitation, as where an cftatc is granted durante 
viduitate or virginitate ; or where a leafe is made dum 
fola fuerit, or dum fola et cafla vlxerit. and fo is i Roll. 
Ahr, 418. Condition X, pi, 6 . In Robinfon v. Contyns («), 
the devife was on condition that the devifee married the 
teftator’s grand-daughter ; and no doubt was entertained 
of the validity of it; though Lord Talbot thought that 
the grand-daughter refufing to marry the devifee was a 
difpenfation of the condition. In Scott v, Tyler {b) Lord 
Thurlow enumerates many reftriftions which were even 
allowed by the civil law : the accuracy of which lift, as 
far as it goes, was confirmed by Lord Loughborough in 
Stachpole v. Beaumont (r). Lord C. J. Willesy in Harvey 
V. Afton [d)y even feems to confider that the law of Eng^ 
land admits of a devife under a general reftrl£lion of 
marriage ; and inftances that a devife of an eftate durante 
viduitate is certainly good. And in Fry v. Porter (f), 
and Booth v. Booth (/), a condition in reftraint of mar- 
riage generally, without confent, with a limitation over, 
was clearly confidered to be valid. But it is not necef- 
fary to contend that a devife on condition of a general 
reftraint of marriage is good: it is enough that all the 
cafes agree in fupport of a reafohable reftridlion of that 
Lind ; and there is nothing unreafonable in the reftric- 
tion in queftion. There can be nothing unlawful in re* 
{training the objc£l of a teftator’s bounty from marrying 
with particular perfons by name, or with the inhabitants 
( f fuch a town, even in his own country ; for bonds in 
reftraint of trading or carrying on any buCnefs in a par- 
ticular town or dlftridl have been held good (^}. A re* 

{a) Caf- temp, 7 alb. 164. 4 Eq. Caf. Ahr, 41 5. 393. 

t-t) (g) ^ Tef. jun. (</) fTitles, ^4, 

le) i Mod, 300. (/) ^ Gjan. Caj, 109. 

(j) Davie V. Ma/offf 5 Term Rep, xiS^nd Eunn v. Cwy, 190. 
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drain t then of marrying any foreigner of a particu* 
lar country is at lead as reafonable ; or againft marrying 
one of a different religion : and this will apply as well to 
Scotland^ the edablifhed religion of which is different 
from the church of England^ and the country governed 
by a different law, though united under the fame crown. 
Secondly, the condition in queilion is good on another 
ground ; for the devife to the daughter was when (he 
fliould attain 21 or marry: therefore as foon as flie had 
attained 21, the edate would have become abfolute in 
her in fee, and not liable to be deveded by any marriage 
(he might fubfequently have contrafted : the redraint of 
marriage therefore with a Scotchman only operated upon 
her till 21 ; and all the authorities agree that fuch a re* 
ftraint is good. That the edate would have veded in 
her abfolutely at 21, if fhc had not married before, appears 
from Dejhody v. Boyvtlle (a), where a legacy was to be 
paid to a daughter when (he (hould attain 21 or be mar- 
ried with the confent of A, and but in cafe (he mar- 
ried without fuch confent, the executors were only to 
pay her the dividends during her life ; and after her death 
to transfer the dock to her children, &c, : and it was held 
that the condition determined at izi : and the fame point 
was ruled in King v. Withers {0), and Pullen v. Ready (r). 
Thirdly, in the event of the prohibited marriage the edate 
is dircfled to ‘‘ defeend to fuch perfon or perfons as would 
be entitled under his will in the fame manner as if his 
daughter were deadP Now in cafe of the dcccafc of his 
daughter “ under age and unmarried^* (by which latter 
mud neceffarily be underdood unmarried to any perfon 
not prohibited by him) the tedator had before exprefsly do- 


(a) a ?r. 547. (^} 1 CfiJ. Abu iiz* Frec* HI Cbfi9» 

{$) zAtk.^s^7. 

vifed 
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vifcd the eftatc over to the two children of his nephew 
Jofeph Perritiy as tenants in common, in fee. He evi- 
dentiy confidered his daughter’s marriage with a Scotch-^ 
man as equivalexyt to her death unmarried : otherwife 
that which was to give efie£t to the limitation over 
would be made to defeat it : it would be felo de fe. In 
cafe of ihe natural death of the daughter without ifTue, it 
would defeend at common law to Jofeph the father of the 
infants; but the tedator has exprelTed what defeent he 
meant, namely, that pointed out under his nvill^ which is 
to his infant great nephews. 

Parki on behalf of Jofeph Perrin^ (who would have 
been the tedator’s heir, if his daughter had died without 
idue,) argued that he would take if the limitation over 
were good ; which he alfo contended that it was ; and 
referred to Pulling v. Reddy (^), where the rule is laid 
down that if a legacy be devifed on condition of mar** 
riage with confent, and there be no devife over in cafe 
the party marry without confent ; this is only confidered 
in terrorem : but if there be a devife over, it (hall go to 
fuch devifee. But if the portion arife out of land, where 
there is no devife over, it (hall go to the heir. Now the 
words of this will are that in cafe the daughter (hall fo 
marry, (i. e, a Scotchman^) the real and perfonal eftate 

(hall defeend to fuch perfon or perfons as would be en- 
titled under this my will, in the fame manner as if my 
daughter were dead.” But it was only given over be- 
fore to the infant children of Jofeph Perrin in cafe the 
daughter (hould die under age and unmarried both 
thofe events mu(t concur ; and in order to fatisfy thofe 
words M.t.Littledale is obliged to add (unmarried) with- 
in the meaning of my will,” u e, to any other than a 
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Scotchman :** whereas conflruing the words ufcd in their 
plain and grammatical fenfe^ without addition or fub- 
tra£lion, the perfon to whom the eftate would defeend xi 
the daughter had died under age and unmarried would be 
Jofeph Perrin, who would then have ftood in the place of 
heir at law to the teftator and to his daughter. And by 
this conftrudlion an efFedt is given to every word ; for 
the eftate would defeend to Jofeph Perrin under the njoilU 
and, in no other way, fince the prior claims of the tefta- 
tor’s daughter and her children are by that alone put out 
of the way of his claim hy defcetit. 


Holroyd^ for the defendants, contended that William 
Geddes^ the father, was entitled as tenant by the curtefy 
for his life, with remainder in fee to his fon Archibald : 
or, if not, that the whole fee veiled prefently in the fon. 
Firft, the teftator’s daughter took a veiled cllatc in fee, 
and it did not remain contingent until her marriage or 
age of 21 : nor was there any condition precedent, to 
prevent the fee veiling in her until the condition was 
fatisBed. It is a devife to trullees of real and perfonal 
ellate, in the firll place, to pay an annuity to his wife ; 
next, to pay for the maintenance and education of his 
daughter until her age of 2 1 or marriage ; and when flie 
attained 2 1 or married, then to her in fee : but if (he 
died under age and unmarried^ then he gave it over. A 
devife to one if or when he attains fuch an age veils im- 
mediately, though the ellate be devifed over if he die 
before. But here there is alfo a devife of maintenance to 
the daughter out of the ellate until her age of 21 or 
marriage; the trullees therefore merely took the ma- 
nagement of the ellate in the mean time as guardians. 
Stoker V. Edwards (^), Edwards v. Hammond (i), Man. 

{(t) 2 $knv. 391, (^) 3 Lev, 132. 
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field V. Dugard (a)f GoodtitU v. Whitby [b)^ Denti v. 5 ^/- 
terthwaite {c), Doe v. Underdown (J), and Bromfield v. 
Crowder (e)^ all (hew that the fee vetted in the daughter 
in the (irtt inttance, liable only to be devetted if (he died 
before 21 and unmarried, or on the happening of any 
other legal condition which the teftator might afterwards 
impofe : which is very different from the cafe where the 
cftate is only given to the devifee upon the happening of 
a particular event 5 as if the daughter married A, B. : 
there the marriage, or other event, on which the eftate is 
fo given, is a condition precedent, which, however illegal 
in itfelf, mutt take place before the ettate can vett in the 
party. This diftindion will explain v/hat was faid by 
Lord Thurlow in Scott v, Tyler as to the difficulty of 
reconciling all the cafes. As where an eftate is given to 
a widow durante viduitate s if (he marry again, the Court 
cannot give her the eftate any longer, becaufe the con- 
dition of her w'idowhood is the only tenure by which (he 
holds the eftate. The fame diftindion wnll apply to the 
cafes, cited, of gavelkind, and' of fellows of colleges. Ad- 
mitting, therefore, the diftindion which has been taken 
between the civil and canon law, and the law of Kng^ 
land ; that the former avoids in general all reftraints of 
marriage j and that the law of England haS^ adopted that 
rule only with refped to pecuniary legacies, but not as 
to real properly ; (though it is obfervabic here that the 
devife of the perfonal is joined with that of the real 
eftate,) (till if the eftate once veiled, as the authorities 
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(hew, in the daughter, the Court will not fuffer it to be 
devefted upon an illegal condition : and Lord C. J. Wil’- 
fnot^ in Low v. Peers (j), takes the fame diftinflion, 
while he condemns generally all reftraints of marriage as 
contrary to the policy of the law : and he fliews that the 
cafe in the Year-book >^3 Ed* 3. 6 * a. from whence the 
di£ium in i Rol.Abr. 418. is taken, is againft the legality 
of the reftraint 5 and refers to the opinion of Lord Hale 
in Fry v. Porter {h) for the reafon given by him for fup- 
porting conditional limitations, (founded on prohibitions 
of marriage without confent,) becaufe the party is not 
thereby bound from marriage.” The queftion then is 
whether the reftraint in queftion, which applies both to 
the wife and daughter, be void, as being too general ? 
This is not at all affefted by that clafs of cafes lega- 
lizing covenants in reftraint of trade in particular dif- 
tri£ls ; for they are founded upon adequate confidera- 
tion commenfuratc with the reftraint ; namely, thc-«pro- 
portionate benefit of the covenantee in the fame trade 
or calling : and it is indifferent to the public whether 
A* or B. cxercife their bufinefs in any particular place. 
But this is a reftraint extending to a whole nation, and 
that too forming an integral part of the kingdom. If the 
reftraint went to every perfon in England^ it would clearly 
be void upon general principles of policy, as laid down 
by Lord C. J. Wilmot in Low v. Peers. Then why fhould 
not the fame principles extend to Scotland? The fa£k of 
the teftator’s having reflded in England cannot affecl the 
queftion of policy. Suppofe that the daughter had mar* 
lied a perfon whom (he had reafonable ground to believe 

(a) mirntt, 369, 370, 4. I Moit, 30S. 
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was born of Englifh parents in England \ yet if in faft he 
were a Scotchmany though unknown to her, the forfeiture 
would ftili be incurred however innocently : which (hews 
the unrffafonablencfs of fo general a reftraint. The rc- 
ftraims which have been fupported in particular cafes, 
fuch as having the confent of parents or guardians, &c. 
were confidered more as regulations to prevent improvi- 
dent marriages ; but this goes to reftrain marriage whe- 
ther provident or improvident ; which is unreafonable, 
and on that account injurious to the intereft of the public, 
which is concerned to promote provident marriages, or at 
lead not to prohibit them. The cafe of reftraining mar- 
riage with a perfon of a different religion is diftinguifh- 
able, not as a reftraint, but as a regulation of marriage : 
the difficulty of determining in what faith the children arc 
to be brought up; and the domeftic difputes confequent 
thereupon, may clafs this under the latter head. There 
may alfo be a diftinftion on the ground of public policy 
between prohibitions of marriage with a foreign nation, 
and with a nation forming part of the kingdom. On 
thefe grounds this condition would be void ; and William 
Geddes would be entitled as tenant by the curtefy. But 
if not, fecondly, the eftate is not given over to Jofeph 
Perrin as heir at law, (fuppofing the teftator^s daughter 
had in faCi died unmarried) nor to his children ; for it is 
only given over in the event of the daughter’s marrying 
a Scotchman^ &c. and then it is to ** defeend to fuch per- 
** fon or perfons as would be entitled under my will in 
the fame manner as if my wife or daughter vecrodead^ 
« any thing herein contained to the contrary notwith- 
‘‘ ftandlng.” The daughter therefore having left a child, 
it muft defeend to that child. This being the cafe of a 
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forfeiture, the condition muft be taken ftriftly. In a 
MS. common place book of Judge Dodderidge [a) it is 
faid, conditions that go in defeazance (hall be taken 
ftriftly, for they are odious.’’ It is alfo to be taken 
ftridly as being in reftraint of marriage, according to the 
opinion of Lord Mansfield in Long v. Dennis [h). The 
conftruftion contended for will alfo difinherit the heir at 
law, which can only he by exprefs words or neceflary im- 
plication. The eftatc is diredled to defeend as if the 
daughter were dead : this can only be to her fon, who 
is her heir ; and it cannot defeend to any perfon except as 
heir of the perfon lad feifed ; and no heir can take by 
defeent in the life of his anceftor. [Lord FAlenhorough 
C. J. The word defeend cannot be taken here in its drift 
fenfe, becaufe it is applied to perfonalty as well as realty. 
The tedator only meant that the edate (hould go over to 
the hacres faftus in the event which he provided for.] 
Then being limited over as if the wife or daughter were 
dead *, as applied to the daughter, it would go to her fon. 
But the words “ entitled under this my w/7/” arc relied 
on as referring to the limitation antecedently expreffed : 
but that was only to take place in cafe his daughter 
(hould die under age and unmarried. Now the condition 
of dying under age could not apply to the wife, who was 
above age when the will was made ; as to her therefore 
it could only operate as a condition in terrorem: then why 
(hould not the other condition of dying unmarried operate 
in terrorem alfo as to the daughter. Taken in the ftrift 
fenfe of the words, the event has not happened on which 


(«) Cittfd in Scott v. *Tyler, 2 Bro, Chan, Caf. 456 
{h) 4 Burr, 1055. 


the 
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the eftate was to go oyer ; for the daughter did not die 

under age and unmartied!^ 

Littledale In reply contended that the eftate never vetted 
in the daughter, but was in the truftces, who were to 
pay the widow^s annuity out of it ; to raife 200/. for the 
niece \ and to provide for the education and maintenance 
of the daughter till (he attained 21 or married; and the 
turns neceflary for the latter purpofes were to be eftimated 
by the truftees confidering the fortune flie would be en- 
titled to : therefore till 2 1 or marriage the teftator did not 
confider his daughter as entitled to any thing. But if the 
eftate didveftin her in the firft inftance, it was liable to 
deveft if flie died under age and unmarried ; and then as 
ihe prohibited marriage with a Scotchman operated by the 
necelTary conftruclion of the will as a death, by the ex- 
prefs diredlion of the teftator ; it follows that the eftate 
was devcllcd out of her, as upon^her dying under age and 
unmarried, in which event the limitation over to the 
children of Jofeph Perrin was to take effeft. And then 
ihe only queftion is upon the legality of the condition ; 
which is not like cafes of contradls between parties ftipu- 
lating againil the marriage of one of them, fuch as Low 
V, Peers *, but turns on the power which every man has 
to annex what condition he pleafes lo his bounty. And 
this is as much a regulation of marriage as any of the 
cafes, admitted to be law, where devifes on condition of 
marrying with confent have been held binding. 


1807. 


Perrin 
and Others 
arainfi 
Lyon 

and Others. 

And 
Lyon 
mgainji 
Gedois 
and Others, 


Lord Ellenborough C. J. faid, that the Court would 
certify their opinion ; but he faw no ground for holding 
this condition to be void, as being ia general reflraint of 
J marriage. 
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1807. 

PiKftTN 
and Others 
agaivft 
hros 
and Others* 
And 
Lyok 
agatnft 
CfiDDXl 

and Others. 


CASES IN MICHAELMAS TERM, &c. 

marriage* And afterwards the following certificate was 
fent ; 

•• Having heard this cafe argned by counfcl, and con- 
(idered it, we are of opinion, that under the clrcumftances 
of the above cafe J^tah Perrin and Maria Perrin^ the 
two children of the teftator’s nephew Jofeph Perrin^ arc 
entitled to the real eftates of the faid tefiator Joftah 
Perrin. 

23d January i8c8. Ellenborough. 

N. Gkose. 

S. Lawrence. 

S. Le Blanc.” 


XiNO OF MICHAELMAS TERM* 



CASES 


ARGUED AND DETERMINED 


1808. 


IN THE 

Court of KING’S BENCH, 


IN 

Hilary Term, 

In the Forty-eighth Year of the Reign of George IIL 


Kingsmill, Bart, and Another againjl Bull and 
Another. 


T N trefpafs for taking the plaintiffs’ horfes, the defend- where a plea of 
ants pleaded fcveral j unifications of the taking, as Ircfpafs for"tik. 
fervants to the Earl of Caernarvon, lord of the manor of *a"hcr!ots°ftated 
Ecehinfwell in the county of Southampton, for heriots due *he"maTOr‘ti,,t 
on the death of Sir Robert KingsmiU, Bart, the plaintiffs* ‘he lord/rwa 

time immemorinl^ 

teftator, in rcfpe£l of certain cuftomary tenements of the until the diwfm 

manor, of which he died feized. And as to the feizing nemenUmo'*'" 

moieties, 

had taken and been accuftomed to take a heriot upon the death of every tenant dying 
feized \ and fmee the the lord had taken and been accufiomed to take on the death of 

every tenant dying feized of either of the moieties a heriot for each moiety : this muft be 
taken to be one entire cullom, and not two diAindt cuAoms, the one applicable to the te- 
nement before, and the other after the diviHon of it : and being laid to be an immemorial 
cuAom, it is difproved by evidence that the divifion was made within memory, 

VoL. IX. O of 
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1808. of two of the horfes, they alleged by their plefli that 
„ at the death of Sir i?. AT. the lad tenant, the Earl of Caer- 

Bm. narvon was and ftill is lohi of the manor of •, that one 

ULL. mefluage, &c. from time immemorial until the divifton 

thereof into moieties^ was parcel of tlie manor, and a cuf- 
tomary tenement thereof demifed and demifable by copy, 
&c. according to the cuftorn of the faid manor ; and that 
continually from the divifion thereof into moieties each of 
the faid moieties hath been and ftill is parcel of the faid 
manor, and demifed and demifeable by copy, &c. The 
plea then dated the following cuftom, upon the manner 
of dating which the quedion arofe. ‘‘ That within the 
faid manor there now is, and from time whereof, &c. 
hath been an ancient cudom there ufed and approved, 
viz. that the lord of the faid manor for the time being, 
from time whereof the memory of man is not to the conttary 
until the faid divfton of the laf mentioned cufotnary tenement 
into moieties^ hath feized and taken, and been ufed and ac- 
cuftomed to feize and take, and during all that time of 
right ought to have feized and taken, upon the death of 
every tenant dying feized, &c., for and in refpe( 3 : of fuch 
tenement ; and fmee the faid divifion the lord of the faid 
manor for the time being hath fcizcd and taken, and been 
cccufomed to feize and take, and ftill ought to feize and 
take, after the death of every tenant dying feized of the 
faid moieties, or either of them, in refpeEl of each fuch 
moiety whereof he hath fo died feized, one of the Bdafts 
which were of fuch tenant at the time of his death, fo ; 
and in the name of a heriot cuftom,” &c. The plea their 
dated the admiftion of the lad tenant, his death, and the 
feizure of the two horfes as heriots. Replication — de 
injuria fua propria, and travcrfing the cuftom in theVords 
of the plea. At the trial before Thomfon B, at the lad 

alTizes 
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aflizes at Win^ejler it appeared in evidence upon the 21ft 
plea, that the divifion of the tenement therein mentioned 
was made ftnee the time of legal memory ; and the queftion 
* made at the trial upon the conftrudiion of that plea was, 
whether it confined the divifion of the tenement to timet 
beyond legal memory, or not i And a verdift was taken 
by the Judge’s direftion for the defendants on this, as 
well as upon certain other pleas ; and for the plaintiffs 
upon the reft ; with liberty for the plaintiffs to move to 
enter a verdift for them on the iffue in queftion, and to 
add 41/. loj. (the agreed value of the two horfts) to the 
damages found for them on the other pleas, if the Court 
fhould be of opinion with them upon the conftruftion of 
the 2ift plea. The motion was accordingly made, and 
a rule nifi granted in the laft term for this purpofe ; 
againft which 

Lens Serjt. and Gafelee now (hewed caufe, and con- 
tended that ths evidence fupported the fubftance of the 
plea ; which did not neceffarily import that the divifion of 
the tenement was before the time of legal memory ; but 
it might be read either way. And they pointed the atten- 
tion of the Court to the different manner in which the 
cuftom was laid as ufed and approved before the divifion 
of the tenement, and fmee : the allegation of its exift- 
cncc from time whereof &c. only applied to it before the 
divj^pn ; for the words time whereef &c. were not 
repeated in the allegation of its exiftence fmee the faid di<^ 
vifiotiy &c. ; but it was only alleged that ftnee the divifwn 
the lord had (in fa£l) feized and been accuftomed to 
feize, &c. 

But the Court (ft opping Burrough and Dampier in fup- 
port of the rule) faid, that the whole was dated as one 

O 2 imme« 


1808 

KiNGSMJLt, 

Bart. 

atrainfi 

Bvi.li* 
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1808. 

Kincsmill, 

Bart. 

againji 

Bull. 


Aiofuiavy 

Jan. 251(1. 

A variance in 
fetting out one 
of feveral cove- 
nants in a leafe, 
on which 
breaclics were 
affigned, viz. 
the Cellar^i^cer 
field, inftead of 
the Aihr-beer 
ficJdj being con- 
lidercd as part 
of the deferip- 
tion of tlie deed 
declared on j 
though the 
plaintiff waved 
going for da- 
mages on the 
breach of that 
covenant j is 
fatal. 


immemorial cuftom; which was difproved by flicwing the 
divlGon to have taken place within time of memory : and 
therefore made the rule abfolutc. 


Pitt agalnjt Green. 

JN covenant, the declaration fet forth, that by indenture 
the defendant demifed to the plaintiflF a meffuage at 
Star Crofs^ with the garden and four feveral fields belong- 
ing to the dwelling houfe, to hold for 21 years, at the 
rent of 150/.; and that the defendant thereby covenanted 
with the plaintiff, that he would repair all the premifes ; 
and under-ground -gutter the Cellar^Beer and fet 

up a proper hedge to fence out the plot of ground on 
Warborough : and the declaration affigned breaches on all 
thofe covenants. The defendant pleaded non e(lfa£lum, 
and fix other pleas negativing the breaches of covenant ; 
upon which ilTues were joined. At the trial before 
T^homfon^ B. at Exeter^ on proving the leafe, an objedlion 
was taken by the defendant’s counfel, that there was a 
fatal variance between that and the leafe declared on ; 
the covenant in the leafe produced being to under-ground- 
gutter the Aller-Beer field, inflead of the Cellar Beer field, 
as ftatedin the declaration: and the point being referved^ 
the caufc went on ; and a verdidk was found for the 
plaintiflF on fome of the iiTues on other breaches of cove- 
nant than that relating to the Aller^Beer field ; with leave 
to the defendant to move to enter a nonfuit if the Court 
thought the obje£iion well founded. 

Pell now (hewed caufc againfl: a rule obtained in laft 
Michaelmas term for entering a nonfuit. He faid it was a 

9 


mere 
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mere clerical miftakc ; which in Rollejon v. Smith {a) was 1 808. 

held not to vitiate a certificate of regiftry. And if, as was ‘ 

faid, in Dundas v. Lord Weymouth (^), it be only neceffary agdnfi 
to fet out the fubftance of the covenant on which a breach 
is afligned, a variance in an immaterial part fet forth, (and 
here the plaintiff waved proceeding on the breach of that 
part of the covenant) cannot be fatal, [^Le Blanc J. The 
danger there dated was in fetting out unneceflary parts of 
the indenture, becaufe the plaintiff was liable to fail in his 
atlion if there were a variance in fetting out even an 
immaterial part.] He then referred to Kingv. Pippet [c), 
and Cuming v. Silfley there cited (d), and Warre v. Har-^ 
bin (e), where variances in fetting out precepts were held 
immaterial : and to Williams v. Ogle (/), where the wrong 
fpelling of a name, Segrave for Seagrave, in fetting out a 
record, was faid to be idem fonans, and no n^aterial vari- 
ance. And fuch, he contended, was Cellar^Beer, for j^ller^^ 

Beer. And that this was not like the variance in Wilfon v. 

Gilbert (g), between the parifli S/. Ethelburg and EtheU 
burg^L ; which the Court of C. B. thought might defignate 
two different faints of different fexes- 

Lens Serjt. and D ampler contra, were flopped by the 
Court. 

Lord Ellenborough C. J. The counfel cannot 
argue with a greater defirc to get rid of the objeaion than 
the Court had in the firfl inftance; and therefore, we 
wifhed to compare the record with the deed, in order to 
fee whether the word as written in the one would admit 

{a) ^TermRey. l6l. ^ {h) C<nvp. 665. (c) 1 nep 235. 

(</) Ib. 239. (#) 2 H. Blac. 11$ I/) 5^89. 

U) » ^ Pull. 281. 

O 3 


of 
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ig» 


1808. 

Pitt 

againji 

G&cen. 


of being read as it appears in the other : but In the one 
it is fo diflinflly written Cellar-Beer^ that we cannot read 
it Aller^Beer^ as it diftinftjy appears written in the other : 
neither can we fay they arc the fame word in found. And 
being a fenfible word as it (lands in the record, we cannot 
rejeft it as furplufage, I hen taking it as part defeription 
of the deed declared on, the variance is fatal, 


Per Curiam^ 


Rule abfolute. 


•Jan, 26th. 


Cardweix againjl Martin. 


A, and B, hav- 
ing cxchantjed 
tlidr accept, 
ances of bills 
drawn by each 
Oft the otlier at 
io many days 
date ; held that 
the delivery of 
the refpeftive 
bills for accept- 
ance, and the 
re-delivery of 
the fame by tlie 
•cceptors to the 
r tTpe^ I ve draw- 
ers, was a nego- 
tiation of the 
bills 'y and that 
f'jch bills could 
rot, after they 
bad been fo ex- 
chang^rd for va- 
luable coiifider- 
at;on (as the 
exchange of ac- 
ceptances is) for 
20 days, he port- 
dated without a 
new ftamp, as 
upon new biilsj 
although during 
all thu time each 
had remained in 
the hands of the 
01 iginal drawer. 


plaintiff declared as indorfee of a bill of ex- 
change againfl: the acceptor; and it appeared that the 
bill in queflion which was drawn by Giles and Co. on 
the 3d of June 1807, payable to their own order, and 
accepted by the defendant at three months’ d ite, was ex- 
changed by him with Giles and Co. for their acceptance 
of a bill drawn by the defendant for the fame fum at 85 
days, payable to his order; the objeft being that G/Ve'/ 
and Co. fliould put the defendant in ca(h before his ac- 
ceptance became due. On the 23d of June^ before Giles 
and Co. or the defendant had paffed the refpeCl’ive fecu- 
ritics to any other perfon, it was agreed to procraftinate 
the payment of the bills by poft-dating them the 2^d 
of Juney inftead of the 3d. And the queftion at the 
trial was, whether fuch an alteration could be made un- 
der thefe circumiiances without a new ftamp ? Lord JS/- 
hnhorough was of opinion, at the trial at the lad fittings at 
Guildhall, that it could not ; and nonfuited the plaintiff : 
but it was agreed that the jury fliould aflefs the damages ; 
and if the Court thought that a new ftamp was not ne- 

ceflary, 
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ceflary, the plainilfFhad leave to move to enter a verdift 
for fo much. Which 

The Attorney General now moved for accordingly ; con- 
tending that it was competent to the original parties, by 
whom the fecurities were framed, to make any alteration 
in them before they were negotiated ; each of the bills 
having remained, till after the alteration on the 23d of 
"June^ in the hands of its refpedlive drawer. If this be 
not fo, it feems difRcult to fupporl the determination of 
this Court in Lonve v. Waller [a)\ where a bill of exchange 
in the hands of an innocent indorfee was avoided on ac- 
count of an ufurious confideration as between the Indor- 
fers and the acceptor, in whofe hands it was placed by 
the drawer and payee for the purpofe of raifing money ; 
though there were no ufurious confideration dated as be- 
tween the original drawer and payee and the acceptor. 
The Court therefore mud have confidered that while the 
bill remained in the hands of the fird taker, and before it 
was negotiated, it was liable to the taint of ufury attached 
by the dat. 12 Ann. Jl* 2. c, 16. upon any contraB made 
upon an ufurious confideration. Though the general 
rule is, that if the bill be valid in its inception, an indorfee 
for a valuable confideration, without notice, is not affefted 
by any ufurious confideration for paffing the bill through 
the hands of intermediate holders (/»). 

^he Court however were all of opinion in this cafe, 
that theobjeftion was well founded. The delivery of the 
bill by the drawer to the acceptor, and the re-delivery of it 
to the drawer for a valuable confideration, fuch as the ex- 
change oi acceptances has been held to be fince Cowley v. 

(fl) 7^6. {h) Vide Parr v. E/iafvrt, i EajL 92. 

O 4 Dunhp 


101 

i8o8« 

Carowkll 

againjl 

Martin. 
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1 8oS« 

Cardwkll 

againft 

Martin* 


Dunlop (a), was a negotiation of the bill. The feveral 
drawers were mutual purchafers of each other^s accept- 
ances. And while the bill in qucftion was in this courfe 
of negotiation} and after It had continued fo zbdayS) during 
which time it was in the power of the drawer and payee 
to have pafTed it to any third perfon^ the alteration was 
made. This was in effefl drawing a new bill. 

Rule refufcd. 


{a) 7 7 erm Rep, 565. 


Tuejdayy 
Jan, a 5th. 

The law will 
not raife an af- 
fumplit upon a 
judgment ob- 
tained by de- 
fault in one of 
the colonies 
agalnll a party, 
who upon the 
face of the pro- 
ceedings ap- 
peared only to 
have been Jum^ 
moned*'^ by nail- 


Buchanan agairi/i Rucker. 


plaintiff declared in affumplit for 2000/. on a foreign 
judgment of the Ifland Court in Tobago \ and at the trial 
{b) before Lord Elhnborough C. J. at Guildhall^ produced a 
copy of the proceedings and judgment, certified under the 
hand writing of the Chief Juftice and the Seal of the 
ifland, which were proved ; which, after containing an 
entry of the declaration, fet out a fummons to the de- 
fendant, therein deferibed as ** formerly of the city of 
thfdwfaration^ ** and DOW of the city of London^ merchant,’^ 

to appear at the enfuing Court to anfwer the plaintiff's 


the declaration 
at the Court* 
houfe door 5” 

it not appearing aftion ; which fummons was returned “ ferved, &c. by 

that he had ever 

been prefent in ** nailing up a copy of the declaration at the CourUhonfe doorf 
the colony, or 
fubjedt to the 
jutifdidition of 
the Colonial 
Court at the 
lime of the fuit 
commenced or 
afterwards : al- 
though by a law of the colony if a defendant be ahpnt from the ijlandy and have no attorney, 
manager, or overfeer there, fuch mode of fummoning liirn fliall be deemed good fervice : for 
the abjence thereby intended is of one who had been prefent and fubjett to the jurifdidlion ; 
though even if it had been meant to reach ftraneers to the jurifdiilion, it would not have 
bound them. 

(b) Vide I Campbell' i Ai, Pru Caf. 63. 


&c. on which judgment was afterwards given by default. 
Whereupon it was objedted, that the judgment was ob- 
tained againft the defendant, who never appeared to have 
been within the limits of the ifland, nor to have had any 


attorney 
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attorney there ; nor to have been in any other way fubjeft 
to the jurifdiSion of the Court at the time; and was 
therefore a nullity. And of this opinion was Lord Ellen^ 
borough ; though it was alleged, (of which however there 
was no other than parol proof ), that this mode of fum« 
moning abfentces was warranted by a law of the illand, 
and was commonly pradifed there : and the plaintiff was 
thereupon nonfuited. And now 


i8oS. 

BuCHANA^r 

azainfi 

Rvckik. 


Taddy moved to fet afide the nonfuit, and for a new trial, 
on an affidavit verifying the ifland law upon this fubjefl: ; 
which ftated “ That every defendant againft whom any ac- 
tion (hall be entered, fliall be ferved with a fummons and an 
office copy of the declaration, with a copy of the account 
annexed, if any, at the fame time, by the Provoft Marflial, 
&c. fix days before the fitting of the next Court, &c. ; 
and the Provoft Marflial is required to ferve the fame on 
each defendant in perfon. But if fuch defendant cannot 
be found, and is not ahfent from the ijland ; then it fliall 
be deemed good fervice by leaving the fummons, &c. at 
his moft ufual place of abode. And if the defendant be 
ahfent from the ifland^ and hath a power of attorney re- 
corded in the fecrctary’s or regiftrar’s office of Tobago, 
and the attorney be refident in the ifland, or any mana- 
ger or overfeer on his plantation in the ifland, the fervice 
fliall be either upon fuch attorney perfonalJy, or by leav- 
ing it at his laft place of abode, or upon fuch overfeer or 
manager perfonally, or by leaving it at the houfe upon the 
defendants plantation •where the overfeer or manager ufually 
reftdes. But if no fuch attorney, overfeer, or manager ; then 
the nailing up a copy of the declaration and fummons at the 
futrance of the Conruhotfe fliall be held good fervice, 


Lor4 
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1808. Lord Ellenborough C. J. There is no foundation 

_ for this motion even ubon the terms of the law difclofed 

Buchanan ^ 

againft in thc affidavit. By perfons ahfent from the ijland nmfl 
neceffarily be underftood perfons who have been prefent 
and wuthin the jurifd 5 £lion, fo as to have been fubjeft to 
the procefs of thc Court; but it can never be applied to 
a perfon who for aught appears never was prefent within 
or fubjtdi to the jurifdi£lion, Suppofing however that 
the a£l had faid in terms, that though a perfon fued in the 
ifland had never been prefent within the jurifdidion, yet 
that it fliould bind him upon proof of nailing up the fum- 
mons at the court door ; how could that be obligatory 
upon the fubjefls of other countries ? Can the ifland of 
Tobago pafs a law to bind the rights of the whole world ? 
Would the wmrld fubmit to fuch an aflumed jurifdi£licn ? 
Thc law itfelf however, fairly conflrued, does not warrant 
fuch an inference : for ahfent from the ifland*^ muft be 

taken only to apply to perfons who had been prefent there, 
and were fubje£t to the jurifdiftion of the Court out of 
which the procefs iiTued : and as nothing of that fort was 
in proof here to (hew that the defendant was fubjeft to 
thc jurifdiftion at the time of commencing the fuit, there 
is no foundation for raifing an aflumpfit in law upon the 
judgment fo obtained. 

Per Curiam, 


Rule refufed. 
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1808. 


Raine againfi Bell. 


7uetdayy 
Jan. St 6th* 


HIS was an a£lion on a policy of infurance ** on the it is notan im- 

flnp Rw Nova^ and freight, from her loading port or in a comrnon°*^ 

ports on the coafl of Spain to London^ with liberty to on/hipand^^ 

touch aiM flay at any port or place whatever, without 

being deemed a deviation.’’ The plaintiff declared on a the 

1 r i_ 1 -1 r 1 /. » courfe other 

lots by the perils of the fea. It appeared in evidence at 'voyage, if that 

the trial at Guildhall^ that by the long continuance of the withouNTvia- 

voyage from port to port in Spain, and the difficulty of orh^rwifeln- """ 


obtaining provifions on the coaft at that time, the (hip’s 
provifions had run very (hort, and (lie was obliged to put 
into Gibraltar to lay in a fufficient dock before her de- 
parture for London. But it alfo appeared, that while the 
(hip lay at Gibraltar for that purpofe the Captain received 
on board feme chefts of dollars on freight : and fome 
queftion was at firft attempted to be made whether the 
true ohjeft of going there was not to take on board thefe 
dollars , but the weight of the evidence was againft this 
fuppofition : and finally Lord Ellenborou^h C. J. left 
it to the jury to fay, whether the going into Gibral- 
tar were of neceffity in order to obtain a proper (lock of 
provifions ; and if fo, whether the (lay there were longer 
than was necelTary for that purpofe ; telling them that in 
either cafe the policy would be avoided. The jury how« 
ever affirmed the neceffity of the (hip’s touching and (lay 
at Gibraltar in order to lay in her provifions : and the lofs 
of the fliip being proved to have happened by the perils of 
the fea off the coaft of Cornwall in her homeward-bound 


creafing the rifle 
of tile infurers : 
and therefore 
where a fliip 
was compelled 
in the courfe of 
her voyage to 
cuter a port for 
the purpofe of 
obtaining a ne- 
celTary flock of 
provifions, 
which flie could 
not obtain be- 
fore in the ufual 
courfe by reafon 
of a fcarcity at 
her lading ports, 
and during her 
juflifiable flay 
in the port fo 
entered for that 
purpofe flie 
took on board 
bullion there on 
freight, which 
the jury found 
did not occafion 
any delay in the 
voyage ; it was 
held not to avoid 
the policy. 


voyage, they found a verdia for the plaintiff for the 
Rinoutit of the defendant's infurance.' But a queftion of 


law 
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law was raifed, whether the taking in the additional cargo 
of dollars at Gibraltar ^ which was fald to be a breaking 
bulk in the courfe of the voyage at a place where there was 
no liberty to trade, did not avoid the policy ; as increafing 
or having a tendency to increafe the rilk of the under- 
writers beyond the terms of the policy ; and this it was 
contended by the defendant to do, on the authority of 
Lord Kenyon in Stitt v. Wardell («), and of Lord Ellen^ 
borough in Sheriff v. Potts {h). And in order to difeufs this 
point, a rule nifi was obtained in the laft term for 
fetting afide the verdidl, and for a new trial; againft 
which 

7he Attorney •Generaly Parky and Dampiery now fliewcd 
caufc, and denied the application of the cafes cited to the 
prefent, as well as the reafoning on which they were faid 
to be founded. The queftion of deviation by going into 
Gibraltar is wholly removed by the finding of the jury, 
juftifying the neceflity of it. The only principle on which 
the breaking of bulky properly fo called, in the courfe of the 
voyage infured, that is, the unOiipping of any part of the 
original cargo for the purpofe of trading, can be deemed 
to avoid the policy, is on account of the delay thereby 
occafioned, which increafes the rifk of the underwriters, 
nnlefs a liberty to (lay and trade at the particular place be 
llipulated for. But that cannot apply to a cafe where the 
whole (lay of the Chip was covered by a juftifiable necefli- 
ty : and where not even the difpofition of any part of the 
original cargo could be altered by taking in a few chefts 
into the cabin. In the cafe of Stitt v. Wardell there was 

(a) Tried at the Sittings after Michaelmas term 38 Ceo. 3. at GuMdbally 
^ Eff» JVi. PrL CaJ* 609. and Park on Injur. 

Sittings after Michaelmas term 44 Geo* 3. 5 EJ^', NL Pri. Caf, 96. 
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an afliual breaking of bulk in the courfe of the voyage : i*6o8. 

for the (hip having been driven by ftrefs of weather into ^ ' 

Dublin harbour, flie continued there no lefs than three againji 

weeks, and during that time unloaded part of her cargo 
of coals and fold them. It does not appear by the report 
of the cafe, that the neceflity which firft brought the 
veffel into Dublin continued during the whole three 
weeks ; nor is it probable that it fliould, as it does not ap- 
pear that (he was under repair during the time : and Lord 
Kenyon*s opinion turned upon the liberty to touch at any 
port not extending to a liberty of trading there. Befides, 
that was a cafe of the firft impreflion ; and can only be 
fupported on the principle of the a£t done operating to 
increafe the underwriter’s rifk ; for there is nothing in the 
terms of the policy itfclf which prohibits even the unload- 
ing a part of the cargo, or the taking in other goods : 
fuch a£ls are only prohibited by implication, as they may 
occafion delay in the profccution of the voyage infured : 
and if no delay be in fadt occafioned, it feems difiicult'to 
fay how the mere adt of unloading part of a (hip’s cargo 
can increafe the rifk of the underwriters on the (hip. 

[In anfwer to a queflion from the Court, they difclaimcd 
any right to cover the freight of the dollars fo taken in at 
Gibraltar : only contending that the taking them in did 
not avoid the policy on the (hip or the freight of the ori- 
ginal cargo infured.] The cafe of Sheriff Potts was 
ruled on the authority of the former cafe ; with this addi- 
tional circumftance, v/hich was relied on by Lord Ellens 
borough^ that there was a fpecial liberty referved to 
touch and difeharge goods at Li/bon^^ in the courfe of the 
voyage from Guernfey to Gibraltar \ which was confidered 
to be a virti^al exclufion of the liberty of tubing in a new 
cargo at Lijbcju They alfo rcafoxied by analogy from the 

cafe 
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cafe of hypothecation. Where a (hip is driven into a 
foreign por^ by diltrefs^ and is obliged to repair, not only 
is it warrantable to unfhip the whole cargo for the purpofe 
of the repair ; but as the captain may hypothecate the 
cargo (a) as well as the fliip for the expence of the repair, 
fo he may unload and fell a part of the cargo for that ex:- 
prefs purpofe. 

Garrow and Marryat contrL It is no anfwer to the 
objcftion that the policy does not exprefsly prohibit any 
alteration of the cargo in the courfc of the voyage by un- 
loading part or taking in other goods, or as it is common- 
ly and technically called the breaking hiilk\ which in- 
cludes goods (lowed in the cabin as well as under the 
hatches* There are many implied (lipulations in favour 
of the underwriters, fuch as that a (hip (hall be properly 
documented; that (he (hall be fea-worthy; and have a fuf- 
ficient complement of men and (lock of provifions, &c. 
One of thefe is, that (he (hall not trade in the courfe of 
the voyage : and there is no diftindlion in this refpefb 
between a greater and lefs degree of trading j between 
unloading or taking in a (ingle bale or package, or a hun- 
dred : any partial alteration oT the cargo in the courfe of 
the voyage may affedl the whole : it may or it may not in 
a particular inftance occafiqn delay in the profecution of 
the voyage : that will depend upon a variety of minute 
circumdances and confiderations, which it is ufualiy im- 
poflTiblc for an underwriter to trace; but any degree of 
trading has a necelTary tendency to create delay ; it holds 
out a continual temptation to deviate from and delay the 
voyage : and it is on account of this necelTary tendency, 
and the difficulty of diferiminating how much delay is to 

(«} Cafe of the Cratitudine^ 3 Roh Adm. Re/* 240* 

b« 


iSo8> 

Raine 

agahjt 

Bell. 
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be attributed to neceffity and how much to the trading, 
that the policy of the law raifes an implied engagement 
in the afTured, that the (hip (hall not trade at all in the 
courfe of the voyage, unlefs permidion to do fo be ex- 
prefsly referved : and the very refervation of fuch exprefs 
permiflTion in certain cafes (hews the underftandiitg of the 
mercantile world that it is prohibited in all others. The 
cafes of Stitt V. Wardcll^ and Sheriff v. Potts^ have judicially 
eftabliflied the implied prohibition againft breaking bulk 
or trading in the courfe of the voyage i and it is better 
for all parties to abide by the plain broad rule of an en« 
tire prohibition, than to Introduce a dubious queftlon into 
every cafe, how far the trading tended to delay. [ Law^ 
rence J. obferved, that the fa£ts reported in Stitt v. War- 
dell did not fupport the reafon faid to be given by Lord 
Ketiyon for avoiding the policy, namely, that the holding 
the underwriters liable would be to make them injure a 
voyage not in their contemplation ; for there was no devia- 
tion in that cafe from the courfe of the voyage ; but the 
fliip was forced by (Ircfs of weather into Dublinl^ If the 
liberty of trading be allowed at all, it wull not be difficult 
to frame pretences of neceffity from weather and accident 
to run into ports, or to protra£f a fliip’s (lay there when 
really forced in for (helter. 


iSoS. 

Rainc 

arainfi 

Bell. 


Lord Ellenborough C. J. If the taking In the dollars 
at Gibraltar materially varied the rl(k of the underwriters, 
they would be difeharged by it; but that it did not vary 
the ri(k by occaGonIng any delay of the voyage was ex- 
prcfsly found by the jury to whom the queftlon was left, 
and who were of opinion that the whole period of the 
(hip’s (lay tliere was covered by the neceffity which origi- 
nally 
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i8d8. 

Eatve 

mgamjt 

Bell* 


nally induced the captain to go into Gibraltar, I have 
turned it in my mind whether the riik might not have 
been increafed by the particular kind of cargo, namely, 
treafure, taken in there : if that were known at the time 
to an enemy, it might hold out an additional temptation 
to him to feek for and attack the (hip. But 1 do not know 
that a mere temptation of this fort has ever been held a 
fufficient ground to avoid a policy if the original aft itfelf 
were lawful. This, it muft be remembered, is the cafe 
of a policy on (hip and freight : I referve giving any opi- 
nion as to the operation of a change in the (late of the 
cargo in the cafe of a policy on goods \ becaufe the taking 
in of other goods in the courfe of one entire voyage, where 
it is not provided for, may be contended to conftitute a 
different adventure from that on which the (hip ftarted 
with her original cargo. But here no part of the original 
cargo was taken out, as in Stitt v. Wardelh^ nor any nar- 
rower liberty referved, as in Sheriff s, Potts^ which might 
operate as a virtual exclufion of taking in other goods. 
But this cafe (lands on its own ground : where fomething 
has been fuperadded to the original cargo while the (hip 
was delayed from necefiity in a port into which (he was 
obliged to go; and the jury having negatived that any delay 
was occafioned by the taking in of the additional goods. 

His Lord(hip, after the other judges had delivered their 
opinions, added, that nothing faid by the Court would 
judify the taking in any cargo in the courfe of the voyage 
which would in any manner enhance the rilk of the un- 
derwriters. 


Grose J. The good fenfe of ^hc thing, in afcertaln- 
ing whether or not the afl done avoided the policy, is to 

know 
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know whether it did or did not increafe the riik of the 
underwriters. NoV^ here thie jury having negatived any 
deviation from or delay in the voyage on account of taking 
in the dollars at Gibraltar^ there feema no reafon for fay- 
ing that the rilk of the underwriters was thereby incrcafed| 
and therefore I will not difturb the verdift. 

Lawrence }. I agree that the verdlfi U right. TherE 
is nothing in the terms of the policy to reftrain the captain 
from taking In dollars : no additional riik waS incurred to 
the (hip by the nature of the cargo^ from the laws of the 
country 5Vhete it i)ras taken in ; which might have altered 
the cafe ; but the jury have found that the (hip went into 
Gibraltar on a UecefTAry occafion, and did not ftay there 
longer than that necefllty juftified. If Gibraltar bad con- 
tinued a polrt of Zpain^ tbete is no doubt but that the dol- 
lars might have been taken on board without vitiating the 
policy ; but the objeflion is that becaufe Gibrakat is not 
a port of Spain the taking them in there avoids the policy^ 
although it be found by the jury that no delay in the 
voyage was thereby occafioned. This is not like E de- 
viation ; for that alters the rilk infured ; but here the rifle 
Was not in faff altered. Then it is faid that it holds out 
a temptation to deviate. But if an intention to deviatCi not 
carried into effe£tt will not avoid a policy % ftill lefs can 
a temptation to deviate ; as in Mefs v. Byrotn (0). If the 
doing of a thing do not alter the rifle of the underwriter^ 
End be not exprefsly prohibited to be done ; I cannot fay 
that it vitiates the policy as upon the breach of an implied 
condition. The cafe of Stitt v. Wardell pafled at nifi 
ptiu8> and was not afterwards brought in review before 


i8o8. 

Raimc 

againfi 

Bell. 


the 


VoL. OC. 


(*) * aVrw Ktf. jJ9. 
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the Court ; ind though it was the opinion of 2 moft etni^ 
tient judge ; yet the greateft are liable to error in deliver- 
ing their opinions on the fudden. And if the fame quef- 
tion fhould occur agaioi I think it will deferve further 
confideration : for unlefe it ctn be (hewn that the under- 
writers’ rifk is. varied by taking out part of a cargo in the 
courfe of the voyage, as at prefent advifed, I do not under 
ftand how it can avoid the policy. 

Le Blanc J. lam of the fame opinion. Two cafes 
have been relied on to (hew that the mere fa£t of taking 
out and felling part of the cargo, or the taking in other 
goods in the courfe of the voy age, will avoid the policy : but 
thofe weredecifionsat nifi prius, which were never brought 
before the Court, and might have turned on the particu- 
lar circumftanccs of thofe cafes. But now the queftion is 
fairly raifed and brought before the Court, we muft de- 
cide it according to the principle by which marine po- 
licies of infurance are governed in refpcfl of implied 
conditions. It is faid, that becaufc liberty is fometimes 
cxprcfsly referved for a (hip to touch, (lay and trade in 
the courfe of the voyage, it is impliedly excluded in every 
policy in which it is not fo referved : but the reafon of the 
exprefs refervation is in order to juftify the delay in trading; 
the (laying at a place for the very purpofe of trading there : 
but if a (hip touch at a port which is allowed, and (lay there 
for any reafon which is allowable within the intent and 
meaning of the policy, and no additional riik to the under- 
writers be incurred by her trading there during fuch her 
ftay for an allowed or juftifiablc caufe, I can fee no reafon 
why fuch a trading (hould in itfclf avoid the policy. It 
is faid however, that the giving liberty to trade at all will 
be a temptation to the matter to deviate from and to dc- 
8 lay 


i8o8. 

ItAlNfi 
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lay the voyage with that view, and that it will be difficult 
for the underwriters todeteft It: but that muft neceflTarily 
be a qucftion for the jury to decide, as in other cafes of 
fraud, whether the deviation or delay arofe from neceffity 
or from the trading j and wherever the cafe was doubtful 
upon the evidence, it would generally turn the verdift 
againft the affiired who would have to account for the 
delay or deviation. But where it is found that no delay 
was occafioned by the trading, I fee no reafon why we 
(hould imply a condition which the parties themfelves 
have not made, in order to avoid the policy as for a breach 
of it. Neither do I think it would be generally convenient 
to increafe the number of fmall circumftances unconne£l- 
ed with the occafion of the lofs which will relieve the un- 
derwriters from their engagement to indemnify the affiired,' 
by the introdu&ion of new implied conditions which the 
parties do not exprefs in the policy* 

Rule difcharged. 


The King againft The Inhabitants of the Townfliip mdne/jay, 

• 1 -Tfc •/! r 25lh. 

of St. Bees Quarter, in the Panlh of St. Bees. 

O Juftices by an order removed Sarah Tidyman Payment by ont 

widow, and her four children by name, from the to a church 

parifli of Egremont to the townlhip of St, Bees^ both in 

the county of Cumberland ; which order was confirmed parjjjfionerrat 

by the Seffions on appeal, fubjedt to the opinion of the will ne- 
' rr . ^ j r verthelefs gam 

Court on the following cafe ; him a fettle- 

rr»i • 1 rr- nicnt foF it Is 

The pauper a 6 years ago, married yo/j/i 2iVfy- not leis a 

many who was fettled at St, Beesy and went from thence mo narro^wiy ; ^ 
to refidc with him in Egremont ; and they occupied a wuiuif 

the parifli, 

which is all that it required by the flat. 3 ^ 3. c. it, /. 6. 

P 2 houfc 
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l8o8. houfe there till his death, two years ago. A year after 

~~ they occupied the houfe, Ponfonhy^ a churchwarden of 

Mgmnp Egremont^ called at the houfe for an aiTeiTment, (generally 
The Inhabitants parifli a touple fefs^ but which the pauper Sjr/iA 

St. Bits, underftood to be a church fefs^) and told her that her huf- 
band was afTefled ; and (he paid i/. 2d. as the fum aflefled. 
Fifteen years ago D. launder Jon ^ another churchwarden 
of the parilh, alfo called at the houfe for an aiTciTnient, 
and told the pauper that her hulband was alTefled, and 
0 ie paid him i/. A fimilar demand for an afleiTment 
was alfo made in i79i> by two churchwardens*, and the 
pauper again paid ix., which latter afieflment was in this 
form: 

^ 1791. 

An afieiTmcnt upon the houfeholders in the pariQi of 
Egremont at ix. per couple for the ornaments and repairs 
of the parifli church.V x. 

X John Tidyman • . . 010 

We whofe names are hereunto fubferibed (being of 
the church veftry) do allow of this as a regular afleiT- 
ment; as witnefsour hands, the 28th of March 1791.’* 
(Signed by the minifter and 8 other perfons, including 
the two churchwardens.) 

The names of 132 other houfeholders of the parifli, 
befides John Tidyman^ were included in the afleflment, 
and the X oppofite his name denoted that his afleffment 
had been paid. It appeared from the churchwardens* 
accounts of that year, entered in the veftry book, that the 
fums received under that afleffment were in part laid out 
on the repairs and ornaments of the church, and the reft 
ill payment of a debt due to the preceding overfeers. 
But that aiTeflment not being fufficient, another was made 
iti the fame year, in aid of it^ upon the landholders of 
13 
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T ^ppwgt in fupport of the order of Seflions, contended 
that the rate was clearly bad on the face of it. It was 
made upon the houfeholders only, and not upon the pa^ 
rijlmners at large : and therefore no fettlement could be 
gained by being an'elTed to and paying it* He admitted 
that a mere irregularity in the manner of rating would 
not preclude one from gaining a fettlement who paid 
under it ; as in Sr. Giles ^ Cripplegate^ and Sr. il/ary, New^ 
ington [a) : blit he urged that this was no rate at all, but 
a mere nullity ; in which cafe, according to Rex v. Edg* 
bnjlon [b)f no fettlement could be gained by payment 
of it. 

Lord Ellenborough C. J. The fettlement is given 
by the flat. 3 3. {c) to any perfon inhabiting any town 

or parifh, who fliall be charged and pay his (hare to- 
wards the public taxes or levies of the town or parifh. 
Now if a public tax be laid too narrowly, is it lefs a 
public tax on that account f This was a tax^ and it was 

(a) tg Vin* Ahr. 386. and 1 Sejj\ CaJ. %%, {h) 6 TcrmRe^* 540. 

(c; C. 12. / 6 . 

P 3 pMie^ 


the parifh, who were never aflelTed but when the affefT- 
nient upon the houfeholders proved infufiicient. And it 
was frequently the praftice for the fele£l veftry of the 
parifh to make out thefe afleffments in the form of a lift 
of the names of the inhabitants liable to pay ; charging 
the married houfeholders at i/. each; and widowers and 
widows, houfeholders, at 6d. each ; whieh aiTelTments 
were aferwards fubmitted to and approved by the general 
parifh veftry. The Seflions adjudged that the pauper’s 
hufband had not gained a fettlement in Egrmont by the 
above ratings and payments. 
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Jan, 27ih, 


A dcfcrtcr from 
the king's ma- 
rine fcrvice can- 
not fain a fet- 
tlemem uuci«;r 
a l>lr]i'»g and fer- 
vi^'c for a year j 
not bting fui 
juris, nor com- 
petent laivfJly 
to kin him felt 
v^itbin the ftat, 

3 

t, II./. 7 . 


pui/icf and it was charged and paid within the pa rifli 
What elfe is required to meet the a£t of parliament ? 
Suppofe a particular chapelry within the parifh had been 
omitted in the rate, it would not have been lefs a public 
tax on the reft of the parifli* 

Le Blanc J* The objcdlion, puflied a little further, 
would go to invalidate every fettlement under a rate 
wherein one perfon was improperly omitted. 

Per Curiam, Order of Seffions quaflicd. 

Pari and LittledaU were to have argued againft the 
order. 


The Kino againft The Inhabitants of Norton, 
JuxTA Kempsey. 

^WO juftices by an order removed Zophia the wife of 
Edward Lea, a marine, and their infant child William, 
from the hamlet of Overjley to the parifti of Norton, both 
in the county of Worcejler. The Seffions, on appeal, 
confirmed the order, fubjeft to the opinion of this Court 
on the following cafe. 

Edward Lea, being legally fettled at Norton, was duly 
cnliftcd as a private into his majefty^s marine forces, 
from which he deferted, and then hired himfcif for a year 
to Mr. Shayle of Overjley, and ferved a year under that 
hiring. After the determinatiori of this fcrvice he was 
taken up for defertion, tried by a court martial, and con- 
vicled of the fame. The queftion for the opinion of the 
Court was, whether he gained a fettlement in Overjley 

(which 
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(which maintains its own poor} by virtue of fuch hiring 
and fervice. 

Reader and JB. Moriciy in fupport of the order of Scf- 
fions, contended that a fbldier who had deferted from the 
king’s fervice was not fui juris, and could not within the 
words and meaning of the flat. 3 W. isf M. c. 11. /. 7. 
be lawfully hired. He could not contra£t the relation of 
fervant to any other matter, the duties of which were 
incon/ittent with thofe which he owed to the king. Upon 
the fame principle it has been determined in feveral 
cafes (47) that an apprentice, not being fui juris, cannot 
contra£l himfelf as a fervant to a third perfon, nor gain 
a fettlement under a hiring and fervice. The cafe of the 
foldier is even ttronger than that of an apprentice ; for 
the former is guilty of a crime by deferting the king’s 
fervice ; whereas the latter is only liable civilitcr : and 
the policy of the law is much ttronger againtt the power 
to contradl a fecond engagement for fervice in the one 
cafe than in the other. 


i8o8» 

The Kins 
agmnji 

The Inhabitants 
of 

NOiTOM. 


Reynolds and Birchy contra, endeavoured to diftinguitti 
this from the cafe of an apprentice, which, they fsid, 
turned altogether upon the reftriftive force of the inden- 
ture, and could not therefore apply to any cafe of a pre- 
vious engagement by parol to ferve another. In the cafe 
of a general hiring, if the fervant depart before the fti- 
pulated time of fervice, the only remedy by the matter is 
by an a<ttion on the contra£i; ; but it never was difputed 

(<i) Bucklngtm v. Skeptou Btehampy 7, Conft*s B^tt, 57q* % Ld. Rayt^ 

1351. and 1 Sir a* 58*. Rtx V. Auflr^, Burr^ 5 . C, 44^1. Rix v. Ecelefai 
Bierlow, ib. 56a. Rex v. Harbertony 1 Term Rep» 139. and ^Conjl's Betty 
576. Beit V. Sandfordy 1 Term Rep. 281. Rex v. Hindrlngbgmy 6 Term 

etf 557 . 


but 
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but that if th^ fervant immediately after made a new can? 
traft of hiring for a year» and ferved undtr it| he wo^l4 
gain a fettletnent : and the firft mafter could uot main* 
tain an aflipn againil the fecond for the wages or worh 
and labour of the fervant. But it is otherwife in the cafe 
of an apprentice^ for the recompence for whofe work and 
labour as a fervant the original mailer^ and not the apprenr 
tice himfelf, may maintain an a^^ion againft the fecond 
mailer after notice. It is true that the king might have 
interfered, and defeated the fcrvicc' to the mafter by 
taking the pauper away; but the contra^ would ftill 
have been binding on both the parties to it ; and as on 
the one hand, if the fcrvice were thus interrupted, thp 
mafter would have had a remedy foir the breach of con* 
tra£l againft the fervant ; fo on the other hand, where the 
fervice was in fa£l performed, the fervant has his remedy 
upon the contra£l for the ftipulated wages. The word 
lawful^ in the ftatute of King William^ means a cpntraft 
of hiring and ftrvice lawful in the terms of it, apd not 
within the exceptions of any of the ftatutes relating to 
fervants. It has been held in Rex v. Wejterlei^h (o), and 
Rex V. Wtnchcomh{h)y that a miliitaman might gain ^ 
fcttlemcnt by hiring and (cryicc, though be were abfen^ 
part of the time Qn duty; the term of bis abfence having 
been ftipulated for by him : and yet the fame obje£lioti 
would have applied to him, that he was not fui juris ; 
for he might have been called out on duty the whplc 


time. 


Lord Eh-EnborouGh C. J. That was the cafe pf a 
lawful contrail with a juft exception. The public had s 


claim 


[a) Surr^ S. C* 753 * 


( 1 ) 391. 
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claim upon the miritiaman*$ fervice for a certain time ( i8o8. 

and fubiefl to that claim he might lawfully contraA to — — 

fcrve his mafteff If this cafe were perfcdily res Integra, 
there might have been grea# doubt whether the word of 
lawfully in the ftatute of King William were not to be 
narrowed in its conftru£lion to a contra£)t in the terms of 
it lawful : and if the contrail were lawful in its form, it 
might have afforded an argument whether the party ferv- 
ing under it could be dtfabled from gaining a fettlement 
under it, by reafon of hU having before contra£ted an en- 
gagement with another perfon inconfiftent with it. But 
^ variety of cafes have occurred which have decided the 
quedion in the cafe of an apprentice : and this, not on 
the ground of its bejng an excepted cafe, or as (landing 
upon any opcult efficacy iu the indenture of apprentice- 
ffiip ; but upon the brpad principle that one, who has 
contra6led a relation which difables him from ferving any 
other without the gonfent of his firft mafter, is not fui 
juris, and cannot lawfully bind himfelf to fcrve fuch fe- 
cond mafter, fo as to gain $ fettlement by ferving for a 
year under fuch fecond contrafl. In reafon and principle 
it cannot make any difference whether he be originally 
bound by a cpntrafEl of apprenticefliip, or by any other 
contra^ equally obligatory upon him, which difables him 
froRi binding himfelf to ferve a fecond mafter. The ob- 
je£lion is, that he cannot give the mafter a control over 
his fervice for the whole per jod which the mafter ftipu* 
lates for and has a right to require by the contrail. The 
Ung’s officers iqlght at any tinae have reclaimed him, and 
taken hini out of the feryice in which he was engaged ; 
he cannqt therefqre be faid tq b^ve been lawfully hired 
into it. The remedy which the mafter might in that cafe 
have had againft him is another queftion : and the very 

want 
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want of power to bind himfclf, as he affumcd, with- 
out authority, to dO| might have founded a caufe of 
a£tion againfl: him by the mafter. But a foldier is 
‘ at lead as iinuch bound to the fervice of the king, as 
an apprentice is to that of his mader: and nothing 
is to be inferred from the meafured language of the 
Court in the cafe of an apprentice, in not laying down the 
principle broader than the matter in judgment required : 
but nothing was faid by the Court in any of the cafes 
intimating an opinion that the rule there laid down was 
confined to the (ingle cafe of an apprentice ; and there- 
fore we mud look to (he reafon and principle of thofe 
decifions when we are called upon to apply the rule to 
fimilar cafes. 

Grose J. The words of the datutc have been con- 
fidered, and a condru£lion put upon them in the indance 
of an apprentice ; and I cannot didingui(h this cafe in 
principle from that. 

Lawrence J. The dccifions referred to have con- 
cluded the prefent quedion, if they were not made upon 
any ground peculiar to the cafe of an apprentice : but, as 
I underdand them, they proceeded upon the ground that 
an apprentice was not fui juris, and could not therefore 
fubje£l himfelf to the control of a fecond mader for a 
whole year under a contra£t of hiring. And that prin- 
ciple will equally govern the prefent cafe. 

Le Blanc J. The prior cafes have decided this. 
The principle of them is, that if the party camiot make 
fuch a contra& for hit fervice, of which the mader may 
avail himfelf for the whole year according to the contra£i, 
no fettkment can be gained under it. 


Orders confirmed. 
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The King againfl The Inhabitants of Stow- 

MARKET. 

J OHN EDWARD KING, a pauper, and his wife 
were removed by an order of two jaftices from 
South Lopham in Norfolk to Stouomarket in Suffolk. The 
Seflions, on appeal, confirmed the order, fubjeft to the 
opinion of this Court on the following cafe: 

J. E. King, the pauper, being fettled by birth in Sto^v• 
market, was in the year i8ox a poor boy, at the age of 
fourteen, in the houfe of induftry for the poor of the in- 
corporated hundred of Stow. In this hundred the di- 
rectors and acting guardians of the faid houfe arc em- 
powered by the aflt incorporating the hundred to appren- 
tice pooif children for feven years. It does not appear 
that they ever exercifed this power: but inftead of bind- 
ing the children apprentices when of fufficient age, they 
were fent out of the houfe to their refpedtivc parifhes ; 
End the parifti officers allotted them during three years to 
particular parifhioners, cither to retain them in their own, 
or to provide them with other fervices. Some time before 
Michaelmas iBoi the pauper J. E. King was fent by the 
diredfors and afting guardians of the houfe to Mr. Rey* 
nolds of Stowmarket, to whom he had been previoufly 
allotted by the officers of that parifh. Mr. Reynolds, not 
having employment for the pauper, told him that he 
(Mr. Reynolds) had procured a fcrvice for him with Mr. 
y. Font of Coddenham. The pauper made no objefiion to 
go, conceiving that he had no difcrction on the fubjea. 
On the day after Michaelmas the pauper went to Mr* 
Fopt, who received him, and told him that he would give 

him 
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him cloaths, and that he was to (lay with him a yean 
Nothing further pafled between the pauper and Mr. 
Reynolds i or Mr. Fox^ rcfpe£ling wages, or the nature or 
duration of the fervicc. The pauper continued in Mr. 
Fox*s fervicc as a farming fervant till the following Mi^ 
chaelmas\ receiving his cloaths and maintenance, and 


now and then a Kttle pocket money. On the 25th of 
September i8c2 the pauper was fent for by Mr. Stutter of 
Stowmarket^ to whom he had been allotted (in the fame 
manner as he had been in the former year to Mr. Rey^ 
nolds) for the following year. On the enfuing MichaeU 
mas day the pauper went to Mr. Stutter, who gave him a 
holiday on that and the following day ; and having no 
occafion for his fervicc, Mr. Stutter told the pauper that 
he had procured him a fervicc with a relation, Mr. Frojl^ 
of Brent Eletgh. The pauper went to Mr. Profit without 
making any application to the dire£lors and a£ling guar- 
dians, or to the parilh officers, and continued with Mr. 
Frojl till Michaelmas 1803, in the fame fituation as he 
had done before with Mr. Fox* The pauper himfelf 
made no agreement with Mr. Fox^ or with Mr. Frojl, rc- 
fpe£ting wages, or the nature and duration of his fervicc 
with them ; nor was he confyltcd on the fubje£^ either 
by Mr. Reynolds, or by Mr. Stutter, to whom he had been 
previoufly allotted ; but conceived himfelf obliged to ac- 
cept thefe ferviccs, as being under the control and jurif. 
dlQion of iht houfe of induftry and of the parilh officers 
of Siowmarket, where the direftors and afting guardians 


had firft fent him. 


Wilfon and Hulten, in fupport of the orders, infilled 
that there was no contraft of hiring at all, and of 
courfe the pauper could gain no fcttlcmcnt by his for- 

vice 
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vi«e with either of the mafters to whom he was, in the 
language of the cafe, allotted. And the Court called 
on the counfel for the appellant parilh to proceed. 

Nolan and Frere, contra, contended that, though the 
boy himfelf had made no contrail with cither of the 
maders whom he ferved, yet that by his fervice he mud 
be taken to have acceded to the terms made on his behalf 
by the guardians of the poor, or thofc who dood in their 
place, and therefore to have adopted the contra£l of 
hiring made by them on his behalf. In the cafe of The 
King V. Ridinghall Inferior [a) the relation of mader 
and fervant did not fubfid at all, but the pauper was 
only placed out by the parilh oiEcers to lodge and board: 
but here he was exprefsly taken by the mader to ferve 
him as a fervant ; and the pauper alTented to this by per> 
forming the fervice and receiving his cloathing and 
maintenance. Then the pauper’s mifapprehenlion of the 
cffefl of his contradt has often been determined not to 
be material. 


1808. 
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Lord Ellenborough C. J. All the parties feem to 
have a^ed under the idea that the boy was a parilh Have, 
who might be handed over from one to another and dtf- 
nofed of as they pleafed. But there was no agreement 
by him to either of the fervices in which he was engaged : 
he fubmitted to them becaufe be thought himfelf obliged 
to do whatever they bid him. If we were to hold this 
fafficient to give a fettlement^ we ihould eltablifli a new 
head of fettlement by allotments The law gave thefe 
dire£iors of the houfe of induftry a certain power to ap« 
prentice out poor children \ and initead of executing that 
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power IB a proper manner as the a£t; direQSf they 
affumc to themfelves a power to hand thcfc chil« 
dren over to the officers of their refpe£tive pariffies ; who 
again hand them over to others ; and fo they are Ihifted 


SjowMAAXETa ffQjji Qne to another. And now becaufe the boy has 


done the work which he was made to do, and eat the 


meat and worn the clothes which were provided for him, 
it is argued that he has adopted fo many contradls of 
hiring to which he was no party, and which were made 
without any confideration of his will and confent. But 
the adoption of a contra£t muft be the a£l of a free 
agent : and at what period of time is he found by the 
cafe to have confented or contrafted at all ? On the con- 


trary it is dated that when told by Reynolds that he had 
procured a fervice for him with the pauper made 
no objeflion to go, conceiving that he had no diferetion on 
the fuhjeB. And again it is dated that the pauper made 
no agreement with Fox $r Frod, refpeSling wages, or the 
nature and duration of bis fervice with them : nor was he 
confulied on the fuhjedt by either of the perfons to whom he had 
been allotted i but eonfdered himfelf obliged to accept theft 
fervices, as being under the control of others. Then can a 
perfon who is confidered as a Have, and conceives him- 
felf to be fuch, be confidered as having adopted the t£ls of 
his maders ? It is againd common fenfe fo to conftrue 
hit involuntary acquicfcence. In the cafes alluded to, 
where the pauper’s mifappichenfion of the contradl of 
hiring has been held not to vary the legal effc£); of it, the 
pauper meant to exercife a contra£ting power, though he 
intdook the legal efieA of the contrail which he had made* 


The other Judges aflented; and Le Blanc added * 
that he hoped the confequence of this decifion would put 

an 
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an end to the improper pridlice which the direftors of 
the houfc of induftry had adopted in fending the children 
out of the houfe to the refpe^Iive pariih officers to place 
out, inllead of providing for them in the manner pointed 
out by the aA. 

Orders confirmed. 
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Elizabeth Horn. Executrix of John Horn, ^ 

’ ' Jan, agth* 

again/I Baker and Another, AiTignees of Wm. 

Horn and Rd. Jackson, Bankrupts. 


^HIS was an action to recover in damages the value 
of the intereft which the plaintiff claimed in certain 
dills, vats, and utenfils, which the fird count of the de* 


B.y and C.p 
partners and 
difliilers, occu- 
pied certain pre- 
niifes leafed to 
A. and another, 

and ufed in common in the trade the Rills, vats, and ntenf.lsneceflary for carrying it on, the pro> 
perty of which llilJs, Sec. afterwards appeared to be in A, On the diifolution of the partner- 
thip, which w.is a lofing concern, it was agreed that C. and one J, Ihould carry on the bunnefs 
on the piemifes; and by deed between the two laft ar.d A it was covenanted and agreed, 
that A. ihouid withdraw from the bulinefs, and permit C, and J, to ufe, occupy, and enjoy 
the diiliil houfe and premifes, paying the referved rent, &c. and the feveral Rills, vats, and 
utenfils of trade fpecified and numbered in a fchedule annexed, in confidcration of an annuity 
to be paid by C. and J. to A. and his wife and the furvivor j with liberty for C, and J. or. 
the deceafe oiA. and his wife to purchafe the diRill-houfe and premifes for the remainder of 
vsf.’s term, and the Riils, vats, &c. mentionod in the fchedule : and C. and J. covenanted 
to keep the ftiih, vats, and utenfils in repair, and deliver them up at the time, if not pur- 
chafed ; and there was a provifo for re-entry if the annuity were two months in arrear. 
Under this, C. and J. tcok poReRion of the premifes, with tbe Rills, vats, and utenfils, and 
carried on the bufinefs as before $ and made payments of the annuity, which afterwards fell 
in arrear more tlian two months $ hut A,\ widow and executrix who furvived him did not 
enter, but brought an a^ion for the .arrears, which was Ropped by the bankruptcy of C, 
and j. who continued in poRlRion of the Rills, vats, and utenfils on the premifes. 

On a quefiion, Whether fuch Rills, vats, and utenfils, fo continuing in poRefficn of C. 
and J. the new partners, and ufed by them in their trade in tbe fame manner as they had 
been by the former partners, of whom A, the owner was one, paRed under the Rat. zijac. i. 
r. 19./. 10 & II. to the affiances of C. and^., as being in the poffeJUion, order, and difpofitim 
of the bankrupts at the time of *heir bankruptcy as reputed mwnefit and nothing appearing 
10 tbe world to rtbui the prefumption of true ownerfhip in the b||nkrupts arifing out of their 
poRefiion and reputed owneilhip, (of which reputed ownerfhiii the jury arc to judge from 
the circumRances ;) held, 

X. That the Ri.ls wiiich were fixed to the fieehold did not pafs to the aRignees under the 
'< 9 iW^%goodiand chottrli in the Ratutc. 

2. That the vats, &c. which were not fo fixed, did pafs to the aRignees, as being left by 
the true owner in the poRcRion, order and difpofition (as it appeared to the eye of the world) 
of the bankruj|>ts, as tepured owners. 

3. That the c.ife would have admitted of a different confidcration if there had been a uLge 
in the trade for the utenfils of it to be let out to the traders ; as that might have lebuttcd the 
prefumption of ownerfhip arifing from the poReRion and apparent order and difpofiiion 

of them. 
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i8o8. claration ftutcd lhat (he was entitled to, fubjedl to thtf 
ufe thereof by the defendants during her life ; and that 
againfi being fa entitled^ and the defendants well knowing the 
Bass*. fame, they wrongfully and injurioufly broke and dc* 
ftroyed part, and fold and difpofed of the reft* The 
fecond count was in trover for the fame goods: to which 
the defendants pleaded not guilty ^ and upon the trial 
before Lord Ellenborough C. J. at the Middlefex Sittings 
after the laft term, a verdi£t was found for the plaintiff 
for looo/. fubje£t to the following cafe* 

The plaintiff is the widow and executrix of her de<^ 
ceafed huiband John Horn^ who before and at the time 
of making the indenture of the aoth of March iBoi, 
after mentioned^ was a diftilier in Southwark. The de- 
fendants are the affjgnccs of If^m. Horn and R. Jackfort^ 
who fucceeded John Horn in the bufinefs of a diftilier, 
and carried on the fame until they became bankrupts, as 
after mentioned* At the time of making the faid inden- 
ture John Horn held the principal part of the meffuagesi 
buildings, and lands, whereon he bad carried on the 
bufinefs of a diftilier in partnerihip with Robert Horn and 
William Horn^ and whereon there had been ereded a 
redifying ftftill'houfe, under a leafe granted to him and 
R. Jackfon^ (fincc dead,) for a term which expired on 
the 3Cth of Dec. 1804: and he held other parts of the 
premifes under another leafe granted to him and the 
faid Richard Jaclfon^ fince dcccafed, for a term which 
expired on the 24th of June 1805 ' 
faid Richard Jackfon^ now dcccafed, had before held 
other parts of the premifes under a leafe for a term which 
expired on the 25th of Dec. 1799. The abovementioned 
partnerihip, which was a lofing concern, expired before 
the making of the indenture hereinafter mentioned $ and 
William Horn^ at the time of making that indenture^ and 

at 
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it the death of John Hern^ was and now is indebted to 
the eftate of John Horn in 500/. in refpc£l of their paft- 
nerfliip. By indenture dated the 20th of March 1801, 
between John Horn of the one part, and Horn and 
ikd* Jachfon (the bankrupts) of the other ; after reciting 
the faid fcveral leafes, and that at the time of making the 
laft leafe, the faid Rd, Jadhfoh (deceafed) was in partner- 
fliip with John Horn ; and that John Horn lud lately 
entered into partnerfhip with and Robert Horn for 
a term then expired ; and that fince the expiration of 
the lafl- mentioned leafe the premUes therein comprifed 
had been ufed and occupied by John^ Robert ^ and Wm» 
iiorn as yearly tenants ; and that the partnerflnp between 
John^ Robert i and Wm. Horn had before the execution of 
that deed been dirfolved by rrtutual confent ; and that it 
had been agreed between John Horti of the one part, and 
Wrn. Horn and Rd. Jackfon of the other part, that John 
Horn (houhl withdraw from the bufinefs as from the ift 
of March then inllant, in favour of Wm. Horn and Rd. 
Jachfon^ and permit tirem to ufc, occupy, and enjoy the 
faid didiil-houfe and other the premifes mentioned in the 
indentures of leafe, and the fever al vots^JlUlsy and utenjtls 
iof trade therein or thereon^ and which vats, ftillsi uten- 
fils were fpeciiied in the fird fchedule written under that 
indenture, in confideration of an annuity of 606/. to be 
paid to John Horn^ his executors, during the life of 
(limfelt and Elizabeth (the now plaintiff) ^nd the 

tife of the furvivor, fubjeA to terms and conditions there- 
inafter exprefied : and reciting farther, that it had been 
agreed that the debts due to John, Robert ^ and Wm» 
Hornt as late copartners, and alfo all the horfes, carts, 
draysi and calks of the late copartncrlhip {except the vats, 
fittts, and uienftls mentioned in the faid firlt fchedule,) 
VoL-lX. ^ fliould* 
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Ihould be valued, and purchafed by Horn ind Rii 
Jackfott; and that a valuation had been made accord- 
ingly; by which it aj^peared that fuch debts, and the 
ralue of fuch hotfes, &c. amounted to 1815/. j fox pay- 
ment of which a bond had been given by Wm, Horn and 
Rd» Jachfon to John Horn j and that W’m Horn and Rd^ 
Jackfon^ by another bond, had been bound to John Hotti 
in conditioned for payment of the annuity of 

6oo/. per annum to "John Hotn for the lives of himfelf 
and his wife, (the plaintiff,) and the furvivor J he, John 
Horn^ in purfuance of the agreement, and in confidera- 
tion of the two bonds and the covenants and agreements 
after contained on behalf of Wm, Horn and Rd. Jackfon^ 
for himfelf, his heirs, executors, &c. covenanted and 
agreed with IVnu Horn and Rd» Jackf&n^ their executors, 
adminiftrators, and affigns, that they, •well arid truly pay^ 
itig the rents rtferved by the fcveral recited leafes, and 
performing all and Jtngular the covenants and agreements 
therein oontained on the leffces^ and affignees' parts, and 
alfo duly and regularly paying the /aid annuity fo fecured as 
a^orefaid, (hould and lawfully might peaceably and quietly 
haviy hold% ufcy occupy^ meffuage^ 

tenement, diffill-boufe, and premifes thereby demifedand 
mentioned in a certain deed-poll indotfed on the faid firlt 
Icafe, and alfo the /aid Jfillsy vatSy and thingSy fpecified in the 
jfirjl fcheduUy during the lives of John Horn and Elizabeth 
Horny or the furvivor, without any let, fuit, &c. of John 
Horny his executors, &c. or any perfon lawfully claiming 
from him, &c* Wm. Horn and Rd» Jacifony by the In* 
denture of agreement, covenanted to pay the rent refcfVed 
by the leafes, and to perform the covenants, ^here was 
alio a provifo in that indenture, that h cafe thi dnnuiip 
Jhouli be in arnar for tw^ocaUniar months^ Join ftfbrn, hit 

tnecut 9 rs$ 
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kxicutors^ (sfc. might re-etiUr the diJlilUhoufc atid^premiftSf 
and the fame nuith all and eve 7 y the fills^ vats^ and things 
mentioned in the faid fthedule ha^>e again f re-pojfefs^ and enjoy 
as in his former efate^ &c. There was alfo a covenant^ 
that upon the deceafe of the furvivot of John and Elita-- 
heth Horny IFm. Horn and Rd. Jackfon fliould be at liberty 
to purchafe the diitilUhoufe and premifes for the temain- 
der of the tcrrti in the Icafca, and the ftills, vats, and 
things mentioned in the faid fchedule. And anothet 
covenant that JVm* Horn and Rd. Jackfon (hould keep 
the faid dills, vats, and utenfils in repair; and in cafe 
they (hould not purchafe the fame, that they (hould at 
the end of the agreement deliver them up to John Horn^ 
his executors, &;c4 in good condition, reafonable ufe and 
wear excepted. EThen followed the fchedule referred 
to of the diiTerent dills and vats, numbered in order^ 
and deferibing the quantity in gallons which each would 
contain.] The cafe further dated, that Wm, Horn and 
Rd. Jackfon took poflfcflion of the premifes immediately 
on the execution of the indenture of agreement, and car« 
tied on the trade of didillers ; and from time to time 
paid the intered on the bond and the annuity to John 
Horny who died about four years ago, and who by his 
will gave all his property to his wife, the plaintiff, and 
appointed her foie executrix. Since the death o£ 
John Horn neither the annuity nor the intered of the 
bond for 1815/. have been regularly paid ; but the plain* 
tiif, as (he from time to time was in want of money, and 
notwithdanding the annuity and intered might not be 
then due, applied to /fero and Rd. Jackfon^ who 

(«) What ibllowt down to letter & Wat added by confeatto the cafe 
after the Aril ariamcnu 
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paid her difierent fums on account of fuch annuity ard 
interell j and alfo by her order occafionally paid fums to 
various perfons for her ufe, and fupplied her with liquors 
and fpirits as (he from time to time ordered any; fo that 
there was a running account between them and the 
plaintiff. The following memorandum was figned by 
John Horfjf and indorfed on that part of the deed in tb« 
poiTeflion of Wtn.Horn and Rd.Jachfon ; viz. I the with- 
in*named John Horn do hereby undertake and agree to ac- 
cept and take 500/. by equal quarterly payments inftead 
of 600/. for the firft year’s annuity within referred to.” 
To this memorandum there was no date, nor did it ap- 
pear when it was made. The foMowing indorfement or 
receipt was alfo written on the faid deed, and figned by 
the plaintiff as executor of John Horn ; vis. March 
ift, i8®2. Received of the within-named Wm. Hornznd. 
Rd. Jachfon 500/., being one year's annuity due from 
them this day for the purpofes fpecified herein.” There 
was alfo the following indorfement on tlie fame deed 
figned by Elizabeth Horn, March i (1, r 803. Received 
of the within-named Wtn, Horn and R, Jockfon 60c/., 
being one year’s annuity due from them tJjis day for the 
purpofes fpecified therein.” The firft memorandum 
appeared to be in the hand-writing of the folicitor who 
drew the deed : the two laft receipts were in the hand- 
writing of Rd, Jackfon, For many months previous to 
the bankruptcy of IVm, Horn and Rd, Jachfon the plaintiff 
found great difficulty in obtaining money from^ them; and 
flic permitted the annuity and interell to run in arrear ; 
7iX\& notwithjlanding the fame *were more than two months in 
arrear^ the plaintiff did not make any claim to re-enter 
the premifes, as by the deed fhc had the power to do; 
but iu 1S06 brought an u£tion in this court agamlb 
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Wm. Horn and Rd* Jaclfon to recover the arrears of the I-808. 
annuity, as alfo to obtain payment of the bond for 1815/* 
and iutcreft j to which adion they pleaded eight feveral 
pleas, upon feven of which ilTue was joined : and to the 
eighth plea Elizabeth Horn demurred ; which demurrer 
was argued, and judgment given for Elizabeth Horn ; 
and notice of trial of the faid iflues had been given 
at the time of the bankruptcy ; but in confequcnce there** 
of that caufe was not further proceeded in ; and there 
was due for the arrears of the annuity and intered on the 
bond for 1815/., at the time 0/ the bankruptcy, about 
600L (^). In Jpril 1805 the plaintiffs after her hufband’s 
death, renenved the leafes of the feveral premifes* IVm* Horn 
and Rd. Jachfon occupied the premifes, with the ftills, 
vats, and utenfils thereon, and carried on the trade of 
diftillers from the time of executing the indenture of the 
20th of March 1 801 to their bankruptcy. A commilTion 
of bankrupt ifl'ued againft Wm. Horn and Rd. Jachfon 
on the 26th of July i8otf, and they were duly adjudged 
bankrupts on the 23 th; and the melTenger under the 
commiflion immediately took poffeffion of the demifed 
premifes, and alfg of the vats, dills, and utenfils then 
being thereon. The defendants were afterwards chofen 
aflignecs, and an aflignment of all the edate and effeds 
of Wm* Horn and Rd, Jachfon was duly made to them ; 
upon which notice was given by the plaintiff to the de- 
fendants that the feveral vats, dills, and utenTils were the 
property of the plaintiff, fubje£f to the fuppofed intereft 
of the bankrupts therein. The things mentioned in the 
and comprifed in the fird fchedule, confid of dills 


«nd 


See note (a), p. 219. 
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and vatSf The («) ftills, five in number, were fct iiit, 
brick-work, and let .into the ground. Three vats ok 
worm-tubs were fupported by and relied upon, brick- 
work and timber, but were not fixed in the grounds 
Sixteen other vats ftood on hpr&s or frames made of 
wood, which were not let into the ground, but (tood upon 
the floor (^}. The vats were of wood, bound round with, 
iron : the ftills were of copper ; and connefted with fome 
t>f the vats : others of the vats were alfo conneAed and 
communicated with each other by conduAors or pipes. 
Three ftills and vats were in the reflifying diftilJ-houfe. 
There were alfo a great number of other vats under the 
reftifying diftill^houfe ; fome of which were ftanding on 
btick and timber, and others on horfes or frames aa 
above; and which were conne£led with the vats and 
ftills in the reflifying diftill-houfe. Others of the vats 
ftoods on horfes or frames, as above deferibed. All the 
fats in the reftifying diftilbhoufe ftood on their ends *, as 
as did nine of thofe under the diftill-houfe : the other vats 
under the diftill-houfe lay on their fides or bilge. The 
defendants contending, that the vats, ftills, and utenfils, 
in the fald firft fchedulc contained, belonged to the bank- 
rupts at the time of their bankruptcy, have fold them as. 
part of the eftate and efieffs of the bankrupts. The plain- 
tiff, contending that the fame belong to her as executrix 
of her late hufband, by virtue of his will (fubjeft to the 
the ufe thereof by the alQgnees in right of the bankrupts 
during her life,} has brought this afiion to recoyer in 
damages the value of her intereft therein. The queftibn 
was. Whether the plaintiff were entitled to recover ? it 

(«) What follows down to letter i was added by confent to the caf 
after the firft argument. 
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being agreed that if the plaintiff were fo entitled i th# l8o8« 
amount of the damages ihould be fettled out of court* ^ 

This cafe was argued in Michaelmas term lad by Mur^ 
rough for the plaintiff, and Dampier contra ; and again in 
this term by Williams Serjt. for the plaintiff, and %he Au 
iorney General for the defendants. The additions to the 
cafe which haye been noticed weye made between the 
iirfi: and fecond argument. 

For the plaintiff, (after dating that the qfuedion turned 
on the dat. Jac. i. c. 19./ 10 fc ii.) the attention 
of the Court was called to the preamble to the i tth fed, 
fet forth in the conclufion of the loth; though it was 
admitted that the modern cafes had put a condruAioa 
upon the enabling claufe beyond the particular mifchZef 
recited. The datute reciting that it often falls out that 
many perfons before they become bankrupts do convey 
their goods to other men upon good confidcration, yet 
dill do keep the fame, and pre reputed the onvners thereof^ 
and difpofe the fame as their own for remedy ena£lSj| 
that if any perfon (hall become bankrupt, and, at fuch 
time as they (hall fo become bankrupt, (hall, by the 
cenfent and permiflion of the true owner and proprie* 
tary, have in their poffejjion^ order, and difpojition, any 
<< goods or chattels whereof they (ball be reputed owners^ 
and take upon them the fale, alteration, or difpojition, as 
owners in every fuch cafe the commiihoiiers (hall 
have power to fell and difpofe the fame for the benefit 
of the creditors, &c. Giving cflFca to the words of 
the preamble, the true obje£k was to deprive pam 
ticular creditors of their fpecific lien on goods, which 
having been the property of the bankrupt had been fe« 
cretly conveyed by him to fuch creditors, who fuffered 
him ^ill to continue in pofieffion and appear to the world 

<^4 «« 
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1808. as the owner. That previlion was made in the eafe of 

HokN bankrupts in order to avoid the doubt which had arjfeff 

upon the ftau 13 Eli^. c. 5. againft fraudulent convey- 
ances to defeat and delay creditors in general, (and whicl} 
doubt ftill cxifts on the ftatute of Elizabeth) whether it 
>vcre not confined, as at common law it certainly waS| 
to avoid the conveyance as againft thofc only, who were 
creditors of the party at ihe tiine. Wheircfore the (la- 
tutc of James extended the proyifion to all the creditors^ 
as well thofe who became fuch afterwards, as thofe who 
ijvcre fuch at the tirnc of the conveyance. But full con- 
ftruing the two ftatutes together, as made in pari ma- 
teria, niany great lawyers haye confidered that the pre- 
amble in the 10th feft. of the flat. Jac^ i. c. 19. con- 
trolled t]ie enactment in the |ith fed. and confined the 
pperation of the ftatute to cafes vyhere the property con- 
yeyed to a particular creditor was before that time the pro- 
perty of the bankrupt himfelf. Of this opinion was Lord 
C. J. Holt and the Court of JT. B, in UApoJlre v. Le 
Platjirur («), and Lord C. B. Parker^ and Lord Hard- 
nuiche^ in Ryall v. Rolle {b ) : though the contrary has fincp 
heen held in Mace y. Cqdell (f). Still, however, thp 
Court will not go further than the latter cafe j nor fay that 
the ftatute (hall attach in every in(]:ance where a trader 
is in pofTelTion of another man’s goods at the time of his 
bankruptcy, if he were not held out to the world as thp 
pftenfible owner by the real proprietor, as in that cafe 
the bankrupt had been ; the true owner having there held 
out the bankrupt ;|S her hufband, and having obtained a 
licence for the public houfe where they lived in 

{a) Mich. 1708, cited i P. PFmi. 318. 

^h) x Aih 175. i8». and 1 371, (c) 

name^ 
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tiamc. But taking the preamble not to control the opera- 
tion of the enafling claufe, flilli in order to bring tl^e 
pfe within that claufe^ the bankrupts mud not only 
have fuch goods in their pojfejfton^ ordffy and difpofttion at 
the time by the confent and permijjion sf the true owner ^ ac- 
cording to the firft part of the claufe, but they muft alfo 
have taken upon them the faUy alterjatiotiy and difpoftUon 
of them, as owners, by the fame confent and permtjfton: 
for thefe words run through both parts of the fentence ; 
and it muft appear either by the terms of the contraft 
between the bankrupts and the true owner, or by 
eyidence dehors of the nature of the property, or of the 
place or circumftanccs of the pofleflion, that the owner 
trufted the bankrupts with the power of fellings altering^ 
or dtfpofmg of the goods ^ as owners: or that having the 
poiTeftion, order, and difpofjtion of the goods under fuch 
circumftances as might induce the world to believe that 
they had fuch a power, the bankrupts did actually fell^ 
alter f or difpofe of them, as owners. In Walker and Others^ 
AJfignees of Bean^ v. Burnell (a), houfebold goods and fur- 
niture, which were left by the alTignees under the firft com? 
miifion fo long as feven years in the bankrupt’s pofleflion ; 
yet having been fo left for a fpecial bona fide purpofe^ 
in order to aifift the bankrupt in fettling his afl^airs, and 
getting in his effefls for the creditors ; and the bankrupt 
hot having the difpofition of the goods fo as to fell them ; 
were decided not to be within the ftatute of James. It 
was admitted even in Mace v. Cadell that every inftance 
of a poiTelfion of goods of another by a bankrupt at the 
time of his bankruptcy was not within the ftatute ; but 
it was faid that the cafes of faftors, executors, truftees. 
See, were excepted cafes; but the words of the nth 
^laufe, if not reftrained by the preamble, are general, and 


(«) l>evgl, 31 



Eakejc. 



CASES IN HILARY TERM 


a6 

i8oB. would include thofc which are called excepted cafesi aa 
' Horn Others : they are not, therefore, excepted by 

sgainft the ftatutc itfelf Jn terms, but only by conftruflion, as 
noc falling within the reafon of it : the ftatutc only atr 
taching on the poffellion of goods by the bankrupt when 
fuch poffeffion is fraudulent ; where the true owner has 
truHed the bankrupt with the power of felling, altering, 
or difpofing of the goods, as owner. And though per* 
haps the bare IzQt of the poHefTion of chattels may be 
prima facie evidence that the pofleflor is the true owners 
and has the power of falc, &c. as owner j yet the con^ 
trary may be ftiewn, and that the poffeffion of the bank- 
rupt was bona fide, and confiftent with the right of the 
true owner. A faftor is intruded with the higheft power 
oyer the goods, the power of falc \ but bccaufe it is not 
as owner^ but as faBor^ which is confident with his pof- 
feffion and with the rights of the true owner, the cafe is 
not within the ffatute. The fame may be faid of truftees 
and executors. So here, the bankrupts had the poffef- 
Con, order, and difpofition” of the goods under the in- 
denture, as lejfees^ and not as oiuners ; and they had not 
the fale or alteration of theni at all, nor the diifpo/itiofi of 
them, as owners^ fo as to affeft the property in any way, 
but only the bare ufe of them. In fome cafes the cir- 
cuindances attending the pofieffion may carry an appear- 
ance to the world that the poffeilbr has the fale, altera- 
tion, or difpofition of the goods, as owner ; as where 
goods ufually fold in a (hop or warehoufc are expofed to 
view there ; and from thence a power to fell, &c. by the 
cenfent of the owner who permits this to be done may be 
fairly implied ; but no fuch inference can arife here# 
where fome of the vats, &c. were a£f ually fixed to the 
freehold, and others apparently fo, and the left were ufed 
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like manner a| thofc which were $xcd, and all of them 
were numbered. In this cafe the pofleflion was at Icaft 
equivocal, fo as let in the truth of the ownerftip. It was 
juft as likely by the mere view of the things that they 
belonged to the owner of the premifes as to the traders 
who were in poftefllon. They all formed one entire ap« 
paratus for diftilling, part of which was aftually fixed to 
the freehold ; and therefore the bare pofleftion and ufe 
of them carried no greater evidence of title than the pof* 
feflion of the premifes themfclvcs. And on tlua ground 
BttlUr J. in Walkar v. Burnell (a), held that the furniture 
of the houfe left in the pofTeiTion of the bankrupt did not 
pafs under the ftatute. Wherever the contradt between 
the bankrupt and the true owner, to whom the goods 
originally belonged, has been bon^ fide, and not made 
for the purpofe of giving him a falfe credit, and (he 
bankrupt’s polTellion and mode of ufing the property was 
confiftent with fuch contrail, the cafe has never been 
held to be within the ftatute. In Copeman v. Gallant (i), 
though Lord Cowper confidered that the preamble did not 
leftrain the enabling words of the claufe ; yet he held the 
cafe not to be within it, in regard that the aflignment, 
which was for payment of the debts of the allignor, was 
with an hon^ intenU In R^all v. RoUe (r) the property, 
which originally belonged to the bankrupt^ was by him 
mortgaged and conveyed at different times to feveral per« 
fons ; he continuing all the time in poileifion* That was 
a fraud diredly within the exprefs words of the law* 
In Mace v. Cadell {d) there was dtre£t evidence of fraud 
on the part of the true owner; (he berfelf haivbg taken 
put a licence for the public houfe, where thp goods were, 

(^) Deugl. 310 . (^) 1 H^mg, 310 , 

(c) 1 Jith 165. and I ye/, 34y; (d) Cnvp. ajz* 
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l8o8# in the name of the bankrupt, to whom (he faid (he wai 
married 5 and having at firft claimed the goods under a 
^gainji bill of fale from him* Bryfon v. Wylie (a) was decided 
altogether upon the ground of trick and fraud. There 
was an open fale of a dyer’s plant to the bankrupt, and 
afterwards a private re- fale by him; notwkhftanding 
wliich he dill continued to keep pofleffion upon payment 
of a pretended rent. Gordon v. ^be Eq/l India Com- 
pany {b) was the cafe of goods invefted by the true owner 
in the name of an officer of one of the Company’s (hips, 
as his privilege ; whofe property they appeared to th© 
world to be ; and which was therefore calculated to de- 
ceive his creditors. So in Linglmm v. Biggs (i*), a credi- 
tor, having taken in execution the furniture of a coffiee- 
houfe keeper, permitted him to remain in poiTeffion 
of it under a rent ; who therefore appeared to the reft of 
the world to continue the owner of it in the fame man- 
ner as before ; there being nothing done to notify the 
change of property ; which was clearly fraudulent even 
within the preamble of the ftatute. But in that cafe 
Lord C. J. Eyre^ fpeaking of Bryfin v. Wylie^ faid that, 
notwithftanding that decifion, he could fuppofe that a 
dyer might be in poiTeffion of a plant without being the 
reputed owner. And he alfo fupported the decifion in 
Collins v. Forbes (J), which had been queftioned {e). But 
admitting that there were fome circumftances of fraud 
in the laft-mentioned cafe, the principle there eftablifbed, 

(fl) Hii 24 Gto* B, R. cited in note (a) i Bof» PulL 83. 

(^) 7 TVrw 228. (f) i Sof, & Pull. Sim (</) 3 Term 3 1 6. 

{e) By Lawrence J. in Gordon v. 7be Eafi India Company^ 7 Term Bepm 
whn now again intimated great doubts of that cafe, as did alfo Lord 
EUenborougb, The former referred to Mr. Cullen's Ohjervations on that 
cafe, which hc faid very fenfiWc, Cull, frinciplet of tbe Bankrupt 





THE Fortt-eighth Year oe GEORGE IIL 


229 


whJcli has not been qucftioned, was, that where the bank- 
rupt was in pofTeffion of the goods at the time of his 
bankruptcy, with the confent of the true owner, bona fide, 
for a fpecial purpofe, beyond which he had not the right 
of alteration or difpofition, it is not vdthin the ftatute. 
The cafe of Darhy v. 8wi/.b (a) was confidered as an 
abfolute falc of the goods by the truftees of the wife and 
children to the hufband, v/hom they fuffered to continue 
in pofleffion till the day before big bankruptcy without 
his paying the ftipulated inftalments. It would have 
been ufelcfs to have difeufl'ed any of thefe cafes if the 
bare aft of pofleflion of the goods of another by a bank- 
rupt at the time of his bankruptcy were fufficient to 
bring a cafe within the llatute. Now here by the terms 
of the deed the bankrupts had no power over the vats, 
(tills, and utenfils in their polfeflion, except the ufe and 
repair of them as leflees : they had not the general, but 
only a fpccial order and di/pofaton of them by the confent 
of the true owner : and they had no power of fale^ altera^ 
iioTii or difpofition of them at all, as owners. But if the 
confent or permiflion of the true owner mentioned in 
the firft part of the iith claufe be not carried to the 
« fale^ alteration^ or difpofition'*^ mentioned in the latter 
part ; at leall thofe words muft be intended of an aB'ual 
fale^ alteration i or dfpoftion of the things by the bankrupt, 
in order to bind the true owner 5 for the words of the 
aft arc and take upon them (the bankrupts) the faie, 
as owners which is not pretended to have been 
done by the bankrupts in this cafe. Confifiently with the 
deed the teflTees could not even have removed thefe goods 
from the premifes demifed to any other place, without 
pH implied breach of covenant, to be coilefted from the' 
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^holc deed ) For they Were ail Fcheduled and numbftcdj 
and let as an entirety ; and if difplaced, it could not be 
told how the numbers applied^ and the objeft of num- 
bering them would be defeated. 

It was alfo obje£led to the plaintifF’^s title, that^the pof- 
feflion 6f the leffees at the time of their bankruptcy was 
not confiftent with the deed i becaufc they were only to 
hold fo long as they performed the covenants and paid 
the annuity referved j and there was a provifo for re- 
entry in cafe fuch annuity Was In arrear for two months : 
and no re-entry had been made, though the annuity was 
in arrear for a longer time. To this it Was anfwered 
that the words of the indenture whereby John Horn co- 
venanted that the lefTecs ** performing all and fingulat 
the covenants and agreements therein contained, &ci 
and alfo duly afti regularly -paying the annuity^ &C* 
fliould quietly poiTefs and enjoy, &c. the premifes, 
and alfo the dills, vats/* &c. were not words of con- 
ditioU) on the breach of which the leiTees were no longer 
to hold over, but in law were only words of covenant on 
the part of the leiTees, for the breach of which a remedy 
lay upon the covenant \ as was determined in Hays v» 
Bickerjiafe (a). Then, though there was an exprefs 
power of re-entry in cafe of fuch arrear, yet it could not 
have been executed under the clrcumdances ; for there 
was a running account between the parties ; the plaintiff’ 
having received money on account of the annuity from 
time to time, and the bankrupts having alfo paid bills for 
her; and this account was not liquidated. But to war- 
rant a re-antry there mud be a flemand of the precife 
Cum due, which cotdd not be told by the ^aintiff at the 




fv) * 5* 



IS THE Forty-eighth Year of GEORGE III. 


231 


time. BefideS) as in cafii of rent referved quarteily, 1808. 
virhen two quarters have elapfed, the leflbr cannot re-enter — — 

• • 1^0 ® w 

for the firft quarter, but only for thelail; having flipped agminji 
his opportunity for the other, after another quarter has ^ ** 
become due : fo here the plaintiff could only have re-enter- 
ed for the laft payment in arrean But ruppofing in (tri£i:<^ 
nefs that the plaintiff might have re-entered^ yet as it 
would not have been prudent to do fo, (he will (land 
excufed for waving the exercife of an odious right of 
forfeiture, againft which a court of equity would of 
courfe have relieved the leffees, on payment of the ar- 
rears : and this, even (ince the flat, 4 Geo. a. c, 28./. 2. if 
the application for relief were made within fix months (a)4 

For the defendants, it was contended that the poffeflion 
of the bankrupts was not confident with the deed 5 for 
by that, iti the event which happened of the annuity fall- 
ing into artear, the plaintiff w'as entitled to enter and take 
poffeflion of the goods in quedion ; indead of which (he 
left them in the pofleilion of the traders, and brought an 
a£lion for tlie arrears, which was defeated by their bank- 
ruptcy. As to the difficulty of making a demand for the 
precife fum before re-entry, the ftri£lrAefs of law in that 
refpeft only applies to cafes of re-entry for non* payment 
of rent where the demand mud be on the land, and riCt 
to the re-poffeffion of goods for non-payment of an an- 
nuity for which they were a fecurity, in which cafe the 
demand may be made any where* However, if a pre- 
vious demand of the precife fum were neceffary, the dif- 
ficulty of afeertaining it, occaConed by the aft of the 
annuitant herfelf, would be no reafon why as between 
thefe parties (he (hould be excufed for not having made 
k. If ihc were entitled to pofieiEon under the deed in 


(ai) DiiSiLfwU, X SXf. 
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the event which happened, and by taking the ncceflar^ 
meafures^ whatever they might be, would have been in 
pofleflion,' the fubfeqtfent poffeflion of the bankrupts waa 
againft the itipuhtions of the deed ; and tliis brings the 
Cafe witliin Darby v. Smith (<j), which is very like the pre* 
fent in its r.ircum (lances ; for there the trudee had a right 
to enter and re-poffefs himfelf of the goods, if the (lipu- 
lated payments were not made *, and having negledled to 
do fo, after default made in all but the firft inftalment, 
the pofleflion of the bankrupt waff held to be v^Miin the 
ftatute ; though as between the parties to the contra£l 
the tranfa£lion was bona fide, and no fraud in fa£l in- 
fended. But admitting that the pofTcflTion of the bank- 
rupts was in purfuance of the deed, it does not follow 
that their pofleflion was not within the llatute^ If this 
W'ere fo, every cafe of this fort might be taken out of the 
llatute. The pofleflion of a mortgagor of goods is not 
inconfiftent with his title, and yet it has never been? 
doubted fince Ryall v. Rolk [h) that it was within the fta- 
tute. It is the reputed onvnerjhip of the goods in the pof- 
felfion of the bankrupt which brings the caie within the 
exprefs words of the ftatute, the avowed objefl of which 
was to defeat thofe fecret conveyances, by which perfonal 
property is fecured to particular creditors, while to the 
eye of the world it is left in the pojfejjion^ order^ and dtfpo» 
fitim of the bankrupt who by means of it obtains a falfe 
credit. It is now fully fettled fince ttc cafe of Mace r, 
Cadell{c) that the preamble does not' control the enadling 
words of the i ith claufe of the a£l« But it is argued^ 
that the bankrupt mull not only have the pej/effton^ order, 
and difpofttion of the goods, with the confent of the true 
owner, but alfo the power of fale, alteration, and difpojt-^ 
tion by the fame confenu Certainly the bankrupt need not 
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Jiavc aftiially fold and delivered the goods 5 for then the 
queftion would never arife, as was obferved by C. J. 
in Lingham v. Biggs {a) ^ for the zQ: only gives the af- 
Sgnees of the bankrupt power to appropriate goods in his 
pojjfeJJion. But the fame learned Judge fays, that ** if the 
man be reputed owner of the goods, and appear to have the 
wrder and difpofttion of them, he muft be underllood to 
have taken upon himfelf the fale^ alteration^ and difpojition 
within the meaning of the ftatute.’* Neither could it be 
the meaning of the ftatute that the bankrupt fliould be 
the true owner of the goods, becaufe, as Tuxstxii Hardwicke 
faid in Ryall v. Rolle (^), the Legiilature has explained ita 
fenfe by putting the words true owner in oppofition to the 
reputed owner. Nor could it mean that the bankrupt 
fliould have the power of fale^ &c. by the confent of the 
true owner; for then his felling or otherwife difpofing o£ 
them would be no breach of the private contract between 
them. In every cafe where any queftion can arife, the 
reputed ownerftiip of the bankrupt muft be limitted, as 
between him and the true owner, by fome fecret ftipula* 
tion abridging the general right of diipofition ; and it was 
the very obje£t of the a£l to prevent the operation of fuch 
fecret engagements, which enabled traders to obtain a 
falfe credit by means of the apparent or reputed owner* 
(hip which their vifible polTeilion of the goods of others 
gave them. It is no queftion therefore in thefe cafes 
what is the real contraft in the deed y for that could not 
be known at the time to third perfons who were dealing 
with the trader. The only queftion which can be made> 
conHftently with the words and objefl of the ftatute, 
whether the trader in pofteffion at the time of his bank* 

(a) t S7. { 1 ) I iS/A. 183. 

Vox-. IX. R foptef 
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ruptcy had the apparent order and difpofitlon of the 
goods ? if to the eye of the world he appeared to be the 
owner of them, or was, as the ftatute calls him, the 
puted owner i the cafe is within the ftatute ; though in 
truth there was a fecret conveyance or agreement by 
which the property was made over or fecured to another. 
This, as was faid by Buller], in Walker Burnell {a)f 
muft always be more a queftion of fa£l than of law. 
When the fa6l of the reputed ownerfhip is clearly afeer- 
tained, the law follows of courfe. Every man, fays Eyre 
C. J. in Lifjgham v. Biggs [b)^ who can be faid to be the 
reputed owner ^ has incidentally the order and difpofition 
of goods : and if he be reputed owner, and appear to have 
the order and difpofition of them, he muft be underftood 
to have taken upon himfelf the fale^ order^ and difpoftUon^ 
within the meaning of the ftatute. And if the real owner 
do not take fuch means as may be in his power to prevent 
the public being impofed upon by fuch falfe appearance, 
that is the very mifehief meant to be remedied by the afl: ; 
and the bankrupt muft be taken to have the pofleflion, or- 
der, and difpofition of the goods by confent of the owner : 
and the being in pofleflion under fuch circumftances 
from whence the order and difpofition of the goods may 
be reafonably inferred makes the reputed ownerftiip. 
Now here every circumflance of notoriety tended to (hew 
that the bankrupts were the true owners of the goods, 
whether confidering the pofleflion before the indenture 
of the 30th of Marchy the time and circumftances under 
which the. bankrupts took pofleflion under that deed, the 
avowed . purpofe for which it was made, or the conti- 

(tf) Dougl 317. arc! vide this noticed by EjreQ» J. vajsinghgm v. Biggs, 

I Baf. ^ and Bull. 89. 

lit) 1B0P& Pui/.ij. ,, .. 

^ ned 
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nucd pofleffion and apparent owncrfliip of the bankrupts i8o8. 
after the transfer in the faftie manner as before. William — — 

Horny one of the bankrupts, had been in partnerfhip with againji 

John Homy the teftator, before the transfer: they carried 
on bufincfs jointly upon the fame premifes, and had a 
joint ufe of the vats, (tills, &c., and to the eye of the 
world at lead the property belonged to the partnerfhip, 
however it might be as between themfelves. Rd. Jack^ 
fon had alfo an intereft with ^ohn Horn in the leafe. The 
buGnefs was a loGng concern ; and John Horny wifhing 
to get out of it, appeared to the world to withdraw him- 
felf from it ; and Wm. Horn appeared to continue in 
pofTelGon of the premifes and of the vats, ftills, and uten- 
Gls for carrying o« the bufmefs, together with Rd. Jack-* 
fony and to exercife the fame afts of ownerfhip as he had 
done before when in partnerfliip with John Horn, But 
in fact John Horn had fecretly conveyed this property to 
Wm. Horn and Rd, Jackforiy faddled with the annuity to 
himfelf and his wife, which was likely to ruin the trade 
more rapidly than before. But there w'^as no notice of 
the change to other perfons dealing with the partnerfhip ; 
the deed was kept fccret from them ; the obje£l of all the 
parties being, that the trade might be carried on by the 
cxifling partners with the fame apparent capital as the 
old Grm, and that the credit of the new^ partnerfhip might 
not be lelTened by the general knowledge of the fadJ, that 
the goods in queftion were not their property. The fe- 
crecy of the transfer was as much for the bencGt of' John 
Horn 7i% oi the continuing partners ; for if their credit 
were fhaken, they would be kfs able to pay the ftipu- 
lated annuity. ' In fad the bankrupts did gain a falfe 
credit by the pofTcGion of the goods in queflion. There is 
no fad of notoriety to refift the concluGon that thefe 
It 2 were 
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wcte the goods of the bankrupts : and the only hSt 
lied on to, (hew that the property was not theirs is the 
fecret indenture of the aoth of March i8ci, by which a 
prior claim on the goods was fecured to J^hn Horn ; but 
fuch a fecret transfer is of the very fpecies of fraud which 
the (latute meant to guard againft. The cafe of Bryfoti 
V. W^lie{a) cannot be diftinguifhed from this in principle. 
The bankrupt there had the poiTeQion of the dyer’s plants 
but he had not paid for it } he therefore agreed to aflign 
It to the creditor^ and to take it again on leafe from him. 
There was no mala fides or fraud in the tranfadfion as 
between thofe two \ and if the intereft of no other per* 
fon had been concerned^ it was only juft and reafonable 
that the creditor (hould have had his fecurity : yet that 
was avoided by the operation of the ftatute^ as fraudulent 
in law againft the creditors in general. The cafe of 
Darby v. Smith {h) is ftrong to the fame point. The 
cafe of Walker v. Burnell (r) turned as it feems on the 
notoriety of the goods which were left in the bankrupt’s 
poffeffion continuing the property of the affignees under 
the firft commlfilon : but that is a very doubtful cafe. 
The honefty of the intent of the true owner cannot be 
fufEcient to proteft the goods ; for according to the re- 
port of Copeman v- Gallant in 7 Vitu Abr. 89. Lord 
Cowper faid^ if poiTellion and difpofltion be given to a 
perfon who becomes bankrupt, though no intent of fraud 
appear s yet, if it give a falfe credit, there is the fame in- 
convenience as if fraud were intended, 8cc. ; and it mas- 
ters not whether it were by fraud, or only by negledl, or 
out of a humour.” And this was admitted in Buchiell 
V. Royfton{d) in the cafe of a bankruptcy. 

(tf) HU. S4. Geo, 3. It. cited in 1 Bg/I & FulL S3. 

(I) S {c) zty, (d) Frec.in CkM. ttfm 
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In the courfe of the argument Grofe J. alked whether i Sot.' 
there were any ufaee in the trade for diilillers to hire or ' * 

* ^ Horn 

Jcafc vau, &c. with their premlfcs J To which it 
was anfwered by the defendant’s counfel^ that no fuch 
ufage appeared ; and unlefs it were exprefsly found by 
the cafei the prefumption would be, that things neceflary 
to carry on the trade were provided by the traders them*^ 
felves: and that the poiTelSon of fuch things, which 
were of great value, muft naturally give more credit to 
the diftiliers than the mere view of the fpirits diftilled, 
which often belonged to others. Lord Ellenborough C. J. 
alfo obferved at the conclulion of the argument, that no* 
thing had been faid with refpe^i to the diftindlion be* 
tween fuch of the vats and {tills were affixed to the 
freehold, and thofe that were moveable, and would be 
the fubjcfl of trover ; between which, he faid, the Court 
thought that there was a material di(lin£};ion ; the words 
of the ftatutc of James being goods and chattels^ And 
upon afking The Attorney •General whether he meant to 
infifl: upon the right of the allignecs to fuch of the articles 
as were fixed to the freehold ; and referring to in Ryall 
V. Rolle ; and being anfwered in the negative ; his Lord- 
(Iiip faid that if the reft of the Court agreed with him in 
opinion as to the right of the affignees to fuch of th^ 
articles as properly fell under the denomination of goods 
and chattels, it would be better to leave it to a referee to 
afeertain out of court the difference of the value for 
which the verdi£t (hould be entered, 

l4ord Eu-enboeough C. J. then procceded.~The true 
objeft of the ftatute 21 Jac. i, c. 19./ 10 & 11, was to 
make the reputed ownerlbip of goods and chattels in thie 
ipplfeffion of tankrupts, at the time of their bankruptcy, 

R 3 
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i8o8« the real ownqrfliip of fuch goods and chattels, and to fab- 
jeil them to all the debts of the bankrupt : confidering that 

agamfi fuch reputed ownerftiip would draw after it the real falc, 
order, alteration, and difpofition of the goods. The dills, 
it appears, were fixed to the freehold ; and as fuch, wc 
think, would not pafs to the bankrupt’s affignees under the 
defeription of goods and chattels in the (latute. But as to 
the vats and utenfils, there is nothing in the cafe to rebut 
the reputed ownerlhip following the pofTefliou of the 
bankrupts after the dilTolution of the old firm, when tho 
bufinefs was continued to be carried on by the bankrupts 
alone in the fame manner as it followed the poffeffion of 
the antecedent partnerfhip when the trade was carried 
on by John^ Robt. and Horn^ Before the deed of 
the 20th of March 1801, though John Horn might have 
had a priority of claim to the Hills, v^ta, and utenfils, as 
between him and his partners ; yet to the eye of the 
world the apparent pwnerfhip of them was in the part^r 
ners, Johuy Robert y and William Horn, After the deed 
John demifed thefe things to Wm, Horn and Richard 
Jach/oHy who continued to carry on the trade after he 
had retired from it, finding it to be a lofing concern ; 
and inftead of referving a rent, he referved an annuity 
payable to himfclf and his wife and the furvivor of them, 
with a liberty to the new partners to purchafe thefe ar- 
ticles on the death of fuch furvivor. Under this agree- 
ment Wm* Horn and Richard Jachfon continued in pofr 
feHlon of the property, carrying on the trade in the fame 
manner as was done before ; and to the eye of the world 
the property of thefe goods appeared to be vefted in them 
.in the fame manner as it appeared to be in the former 
-partnerfhipy As between the parties to the contraft, the 
new partners could not indeed fell, alter, order, or dif- 

pofc, 
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pofc of the property but according to the provifions of 
that deed : but as to the world in general they appeared 
to have the fame right over it which the former partners 
had. Had they not then the reputed ownerfliip ? If, as 
in fome manufa£lories, where the engines neceflary for 
. carrying on the bufinefs are known to be let out to the 
feveral manufadlurers employed upon them, there had 
been a known ufage in tliis trade for diftlllers to rent or 
lure the vats and other articles ufed by them for the pur- 
pofe of diftilling, the pofleflTion and ufe of fuch articles 
would not in fuch a cafe have carried the reputed owner* 
(hip. But in the abfsnce of fuch a ufige, there is no- 
thing ftated ia the cafe which qualifies the reputed own- 
erfliip arifing out of the pofleflion and ufe of the things 
in their trade. The world would naturally give credit to 
the traders on their reputed property ; and the perfon 
wdio permitted them to hold out to the world the appear- 
ance of their being the real owners ought to be anfwcr- 
able for the confequences, and was fo intended to be by 
the (latute. For fo?nc time it was vexata queftio whe- 
ther the preamble controlled the enaQing words, fo as to 
confine the operation of the ftatute to cafes where the 
bankrupt was the original owner of the property con- 
veyed by him to the particular creditor ; but the cnadling 
words have been long held not to be fo controlled. Here, 
in fa<S, the bankrupts were only lelTees of thefc goods j 
but that was a fecret known only to the parties them* 
felves ; and nothing appeared to teach the world that the 
bankrupts could not bind the property to the full extent 
of it. This is a cafe then which comes within the fair 
con(lru£liou of the cnacling words. The cafe of Bryfon 
y. IVylh bears ftrongly on the prefent^ for that was not 
the cafe of a mortgagor keeping pofleflion of goods, as 
R 4 might 
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might be fuppofed fr^in the note of what was faid by 
Lord Mansfield : but the plaintiff, who was the origiiisd 
owner of the plant, finding that to whom he 

had fold it on the fecurity of two promifibry notesi was 
not able to pay the notes when due, agreed to take back 
the plant and give up the notes, and to let the plant tq 
Simpfon at a rent : under which agreement Simpfon con^ 
tinued in poffe/Fion of it up to the time of his bankruptcy. 
Mr. Juffice Buller there diffiqguifhed the cafe from that 
of a banker or fador who by the courfe of trade mud 
have the goods of other people in his poffcflion ; and 
therefore it did not hold out a falfe credit to the world. 
He meant therefore to fay that where the poffefiion did 
hold out a falfe credit to the world, there the ftatute 
would follow it, and attach upon the goods. And the 
cafes of Mace v. CadelU and Lingham v. Biggs ^ are au» 
thorities to the fame purpofe. The principle to be de« 
duced from all of them is, that where the reputed owner* 
Ibip of the goods in the trader is permitted to be held out 
yss the world, it {hall, with refpe£l to the world, be con* 
fidered as the real ownerOiip. I do not enter into the 
queftion, whether the bankrupts’ poiTeffion were confiff* 
ent with the deed \ becaufe that would only apply to the 
time after which the plaintiff might have re-entered for 
non-payment of the annuity. Her not doing fo might 
peihaps be argued as more di(lin£tly {hewing her inten- 
tion to exhibit the apparent owner{hip of the bankrupts 
to the world : but I lay no (Irefs on it ^ for in my view of 
the cafe, however confident their poireffion might fiavs 
been with the deed, it would only have {hewn that the 
deed itfelf was the fraud which the {latute meant to 
guard againft. The principle is, that in all cafes where, 
by the confent and permiffion of the true owner of goods, 

a trader 
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■9 trader in pofieffion has the apparent ovrnerflup^ and Iiti. 

^dental to that thO order and difpofition of theni j and 

. *> • 

HO othistr circunlftance appears to control fitch apparent 
ownerlhip^ and (hew that the trader was not the real 
owner ; the true owher permitting (he (radar to exhibit 
ibis appearance does it at his peril, 

Gxose J. The cafe of il/orr v* Cade// has put a cotr- 
(tru£lion upon the ftatutep which has ever fince fettled^ 
that where the real owner of goods fuffers a trader to 
have the reputed ownerlhipp fo as to have the apparent 
order and difpofition of themp and the trader becomes 
bankrupt^ the ftatute gives the property to the aflignees 
for the benefit of the creditors. I only doubted whether 
the dills which were fixed to the freehold would pafs 
under this ftatute ; but it is now agreed that they do not, 
Put with refpefl to the other articles^ it is impolfible to 
diftinguifti this cafe in principle from the current of thofe 
which have been decided, which have gone upon the 
ground, that where the real owner enables a trader to 
acquire credit by having the pofleCfion, and apparent order 
and difpofition of goods with refpeA to the world, he 
does in effcdl permit fuch trader to take upon himfelf, 
and he has with refpeft to the world, the apparent fale, 
alteration^ and difpofition of the goods, within the mean* 
fUg of the ftatute. 

Lawrence J. The queftion ki thefc cafes, as was 
obferved by Mr. Juftice Bu//er in W^alker r. Burnt// ^ is 
father a queftion of fa£t than of law. And therefore it 
feems more proper in fuch cafes to leave it to the jury to 
fay whether, under the circumftanccs, the bankrupt had 
[ (he reputed ownerfhip of the goods at the time ; for if 

the 
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1808. the true owner fuffer a trader to have the reputed owneVir 
ihip of goods left in his poffeffion, and he become bank- 
ruptj the ftatutc fays that the property (hall go to his 
affignees. In this cafe therefore we are rather called 
upon to confider, as upon a motion for a new trial, what 
conclufion a jury fliould have drawn from this evidence, 
than to confider a dry queftion of law. The fafls ftated 
are, that one partner upon retiring from bufinefs leafes to 
others who continue it, (one of whom had been in part* 
nerlhip with him before,) certain dills, vats, and utenfiis 
proper for carrying on the buGnefs, and which had been 
ufed by the former partners. The new partners become, 
in confcquence, to the wori<^ the apparent owners of the 
property. It may happen from -ine courfe of certain 
trades, that maffes of machinery arc let out by the owners 
to the mechanics engaged in them, and the notoriety of 
fuch a ufage in the trade may rebut the prefumption of 
owncrfiiip which would otherwife arife from the poffef- 
fion *, but In general the pofleGTion of utenfiis of trade 
mud be taken to be by the owners of them. And I 
«gree, that nothing turns upon the quedion whether or 
not the poffeflion of the bankrupts in this cafe were con- 
fident with the deed under which they claimed from 
Horn : for the very objeft of the datute was to prevent 
the true owner from enabling another to hold himfclf 
out to the world as fuch, and thereby gain a falfe credit : 
and this being a fecret deed, the world could know no- 
thing of its contents. It was preffed in the courfc of the 
fird argument, that the reputed ownerfliip mentioned in 
the datute mud be underdood where there was a power 
of fale condded to the bankrupt by the true owner ; and 
reference was made to the words of Lord Mansfield in 
v. CadelU datute did not extend to all pod. 

fiblc 
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Cble cafes where one man had another man’s goods In 
his poffeflion, as the cafe of fadlors, &c. who have the 
poffeflion as truilecs, &c. to fell for the ufe of their princi- 
pal: “ but the goods muft be fuch as the party fufFers 
the trader to fell as his own.^* But this laft expreffion 
was evidently ufed in contradiftlntlion to the cafe of 
factors, &c. wdio fold for other perfons and not for them- 
felves. And he could not have meant to lay it down 
► generally j for that was not the cafe of a fale ; but tlie 
fads there were, that the owner let the bankrupt into her 
houfe, where he paffed as her hulband : but flie never 
gave him the power of felling the goods, and he never 
had fold them : yet by treating him as her hulband flic 
had given him the reputation of being the owner of the 
goods; which was held to bring the cafe within the fta- 
tutc. As to the cafe of Bryfon v, Wylicy on which my 
Lord has obferved, Lord Mansfield certainly confidered 
the whole as a trick and contrivance to evade the ftatute: 
and what was faid by Mr. Juftice Buller goes the whole 
length of our opinion in this cafe ; that a fador, who 
inuft in the courfc of his buGnefs have other perfon’s 
goods in his poflcffion, does not thereby gain a falfe cre- 
dit; but that where the condud of the true owner ena- 
bles another in whofe hands the goods are to hold out to 
the v/orld the reputation of ownerChip, he thereby gives 
that other a falfe credit to the extent of the property fo 
confided ; fpr which the ftatute meant to make him rc- 
fponfible. It is often aqueftion of fad whether the pof- 
feflion of goods do hold out a reputed ownerfliip in the 
poffeflbr, as in the cafe of furniture in lodgings. In the 
prefent cafe, the opinion which we have formed from the 
fads ftated will make It ncceflary to inquire which of 
thefe articles are fixtures, and which are not ; and for the 

value 
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value of the fixtures when afeertained, and beyond that^ 
for the damage which may have been done to the houfe 
in removing the fixtures, the plaintiff will be entitled to 
recover. 


Le Blanc J, The quellion is, whether the bankrupts 
having obtained the reputed ownerfhip of the moveable 
utenfils of the trade by poffelfion of them before and at 
the time of the bankrujptcy, acquired the real ownerfliip 
by the ftatutc for the benefit of their creditors ? I lay out 
of confideration the queftion of re-entry of the plaintiff \ 
for I do not think that it makes any difference in this 
cafe. This decifion will only be an authority for a cafe 
where the bankrupts were in poffeilion of utenfils necef- 
fary for carrying on their trade under a leafe ; and where 
there was no ufage of the trade for the trader to have 
fuch utenfils let to him on hire. Wherever fuch a ufage of 
trade may prevail, the cafe may deferve another confider- 
ation. I mufl: take it upon the fadls here difclofed, that 
John Horn was the owner of the utenfils in queftion be- 
fore the deed of March i8oi ; though that faA is very 
clumfily ftated in the cafe : the Court however confiders 
that by fome means or another, which do not diftin£lly 
appear, thefe utenfils were the property of John Horns 
and he demifed them to the bankrupts, who were to carry 
on the trade after he withdrew from it ; and without 
thefe articles they could not have carried on the trade ; 
and there is no ufage in the trade for letting fuch uten- 
fils. The queftion then is, whether, under thefe circurii- 
ftances, the bankrupts had the poffeffion, order, and dif- 
pofition of the goods by the confent of the true owner ? 
t think they had. For though there are many exceptions, 
;is in the cafe of factors, baufcexs^ lodgers^ and others wha 
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are known to have the goods of other perfons in their t8o8* 

pofleffion i none of which, it is true, are ezprefsly ex- ^ 

cepted in the ftatute ) yet the ground of all the excep- againfi 
tions has been, that the poiTeifion of fuch and fuch ®''*^*** 
defcriptions of perfons did not carry to the underftanding 
of the world the reputed ownerfliip. The fame rule 
might extend to furniture let with a houfe, and perhaps 
even to furniture let without the houfe to be ufed there^ 
where fuch lettings were ufual ; and by a parity of reafon 
to utenfils of trade ufually let to the traders ; becaufe pof- 
felTion in fuch cafes would not carry the reputed owner- 
(hip of the property, and would not impofc on the world 
a falfe appearance of property in the poC<^(ror. 

The verdift to be entered for the 
plaintiff for the Value of the fix- 
tures only, and the damage done 
in removing them. 
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The King againft Courtenay. 

information in nature of a quo warranto was filed 
againft the defendant, calling upon him to {hew 
by what authority he claimed to be a free burgefs of the 
borough of Saltc^j ; which ftated that Sultaf/j is an 
ancient borough, incorporated by the name of the mayor 
and free burgelTes of the borough, &c. *, that there is 
an indefinite number of free burgefles ; and that the de- 
fendant, on the 1 8th of December^ Geo. 3. ufed and 
crercifed, and ufurped the office of a free burgefs of the 
^wfreebur^ borough, and ftill doth, &c. without any legal warrant. 

The defendant in his plea fet forth a charter granted by 
his prefent majefty, in the 14th year of his reign, where- 
by he incorporated the village of Saltajh by the name of 
the mayor and free burgefTes of the borough of SaltaJlj ; 
and thereby granted that one of the aldermen, to be 
ele£lcd in the manner therein mentioned, fhould be the 
mayor ; that there (hould be fix other free burgelTes of the 
inhabitants of the borough, to be eleQed as therein men- 
tinned, befidcs the mayor for the time being ; viz. feven 


The charter of 
Saltajh em- 
powers the 
mayor, juftice 
of the peace, 
and the reft of 
the aldermen 
(feven in all), 
or the major 
part of them, 
of whom the 
mayor and juf- 
tice to be two, 
when it fhall 
feem to them 
convenient and 
necej^ 

as manyfreebup 
gc/Tcs as fhaU 
pjeafe thtmi and 
to the Jame free 
burgefTes Jo eleSied 
to adminijlcr an 
catby &c. The 
defendant was 
elected a free 
burgefs in Ocl. 

1804, and in 
Dec. 1 806, at a 
meeting of fix 
out of tlic feven 
aldermen, in 
confcquence of 
a mandamus to 
them to dll up 

the vacant place of alderman, and which meeting the mayor fuid was held for that foie 
purpofe, the defendant tendered hiinfelf to 1 e fworn in ; againft which three aider- 
men protefted, one of whom immediately left the aflemblyj but before the ether two 
pi otefters withdrew, the mayor, with the aflent of two other alderman, adminiftcred the 
oath of office 10 the defendant. Held, 

1. That the fwearing in of the burgefs might well beat a time fubfequent to the eIe£lIoni 
he having had a prefent legal capacity to be fworn in at the time of his ele^ion 5 and 
therefore not like the cafe of an infant elected. 

a. That the aft of fwearing in, being merely miniftcrial, may be done by the mayor, as 
prefidingoffi:cr, in the prefcnce of tlic majority of the mayor and aldermen, by whom fucb 
aft was required to be done, whenfoever and howfoever affi mbleci, and without any pre- 
vious fummons for this purpofe j there being no diffent by 'the majority at the time when 
the oath was fo adminiftcred. 

g. Though three, an equal number of thofe firft affemWed, againft the defend- 
ant’s being fworn in when’ be firft tendered himfclf to take the oath, yet one of the pro- 
tefters having withdrawn, it was competent to the majority who remained toadminiftti 
the oath ; no vote having been come to by the major part at firft aflemtlcd to preclude the 
body from doing the aft at that meeting. 

4. Qu®rc, Whether, if it be found agrinft a defendant in quo warranto, that, though 
du:y elefted, he was not duly fworn in, tl.ere can be any other judgment againft him than ol 
oulter abfoiute \ there being no inftance of a judgment of oufter quoufque. 

7 capital 
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capital free burgeffes of the inhabitants of the borough in 
the whole, who fliould be the aldermen and council. That 
the mayor of each preceding year (hould be a juftice of the 
peace until a new, mayor fliould in due manner be ele£ted 
and fworn. That it fliould and might be lawful for the 
mayor and juftice of the peace, and the reft of the aider- 
men for the time being, or the major part of them, (of 
whom the mayor and juftice of the peace W'ere to be 
two,) from time to time, and at all times thereafter, 
when and fo often as to them it fliould feem convenient and 
necejfary^ to nominate^ eleft, and prefer, fo many and fuch 
perfons to be free burgeffes as fliould pleafe them ; and 
to the fame free burgeffes fo ele£fed to adminijler an oath 
faithfully to execute all things which in the place of a 
free burgefs belonged to be done ; and this without aiiy 
commiffion or further warrant to be obtained from the 
king, &c. The plea then ftated the acceptance of the 
charter : and that afterwards, on the ift of OBober 1804, 
John Btiller Efq. then being mayor, John Cleveland Efq. 
juftice of the peace, and Hkhes^ R, Thomas^ James 
Buller^ and J, Gabor ian Efqs. aldermen, affembled at the 
Guildhall of the borough to nominate and clcdl free bur- 
geffes, did nominate and elccl the defendant a burgefs ; 
and that being fo cle( 5 ted the defendant afterwards, and 
before his ufer or claim of the faid office, on the i8th of 
December 1806, at the Guildhall y before the faid James 
Buller, then being mayor, the /aid John Btdlery then being 
juftice of peace, and S. Dre%v Efq. and the ^/^/ R, HickeSy 
J, Clevelandy and J, Gaboriany then being aldermen of 
the borough, was duly fworn into the faid office of a free 
burgefs, and took the oaths preferibed by the charter ; 
by virtue whereof the defendant claimed to be a free bur- 
gefs of the borough. 


^7 

1808. 
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The 
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JtSdS. Tlie replication took iiTue on Several fadlt (tafei 
„ in the plea : ift, that the faid John BulUr^ J. ClevelanJf 
iJ, Hides, R. Thomas, James Buller (the alderman), 
jtTXNAT* Qahorian, did not duly ajfemble to nominate and 

^ele& free hurgejfes in manner and form as pleaded, adlyi 
That they did not nominate and ele( 9 : the defendant into 
the office of a free burgefs, in manner and form, 
jdly, That the defendant was not duly /worn into the 
faid office in manner and form, &Cd 4thly, That the 
mayor, and jullice of the peace, and the reft of the 
aldermen for the time being, or the major part of tkem^ 
(the mayor and juftice of the peace being two) did not 
adminifter fuch oath to the defendant, nor was the de- 
fendant fworn, as by the charter is required. On all 
which facts iifues were joined. 

At the trial at Bodmin the firlt and fecond UTues, upon 
the due alTembling of the mayor, juftice, and aldermen 
for the eledion of the defendant as a free burgefsf and 
the fa£t of his eledion by the fame peifons in manner 
and form as alleged in his plea, were found for him. 

As to the 3d and 4th iftues, upon the fa£t and the re* 
gularity of the defendant’s having been f%vorn Into the 
office of a free burgefs, the jury found a fpecial verdift 
to the following effe£l : That on the i8th of December^ 
1806, the place of one of the aldermen being vacant^ 
James Buller, the mayor, John Buller, the juftice of 
peace, 2 J. Hukes, J* Cleveland, S. Drew, and J* Gaborian, 
aldermen of the borough, (being the two quorum officers 
and fix out of the feven aldermen^) and divers free 
burgefics, were afTembled in the Guildhall of the bo* 
tough, on due notice, in obedience to a wm of matt* 
damns ilTued out of B. B. commanding thsm to pro* 
ceed t# the ele£tion and fwearing in of an alderman of 
10 the 
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the borough, in the room of R. Thomas, deceafed. That 1808. 

at fuch meeting the defendant came and offered himfelf „ 

to be fworn into the office of a free burgefs, and to agdinfi 

take the ufual oaths ; grounding fuch claim on his elec- 
tion thereto of the ill of OEioher 1804 5 mayor having 
before that time faid that the meeting was for the foie 
purpofe of elefting an alderman. That R. Hicks^ S» 

Drew, and J. Gahrian, (three of the aldermen,) on the 
defendant’s fo offering himfelf to be fworn in, proUjled 
againft his being fworn in, and again ft. doing any thing 
at that meeting except clefling and fvyearing in an aider- 
man ; for which, as they alleged, the meeting was held ; 
and delivered to the mayor a written proteftation as fol- 
lows — we hereby proteft againft every proceeding of 
the Court this day unconne<^l:ed with the eleflion of 
an .ilderman. \Zth December 1806. (ngned) R, Hlchs, 

J. Gabortan, S. Drezv/' (together with the names of 16 
free burghers, and diredled) ‘‘ To the mayor of Sa/ta/h, 
the juftice, the aldermen, and free burgeffes of the faid 
“ borough.’’ That the three aldermen, R, Hicks, 5 . 

Drew, and J. Gaboriati, then rofc to leave the room ; 
but the mayor proceeded to adminifter to the defendant 
the oaths ufed and required at the fwearing in of a perfon 
duly elected into the olfice of a free burgefs ; which 
oaths were fo adminiflered to the defendant after R, Hicks 
(one of the three protefting aldermen) had withdrawn, 
and before S. Drew and J. Gaborian (the two othex pro- 
tefting aldermen) left the room ; which they did immediately 
afterwards. But wliether the defendant were under thofe 
circumftances duly fworn into the Lid office of a free 
burgefs, as alleged by him in his plea ; or whether the 
mayor, juftice of peace, and the reft of the aldermen, or 
the major part of them (the mayor and juftice being two) 

VoL. IX. S did 
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did adminifter fuch oath to the defendant, and the de- 
fendant were fworn, as by the charter Is required, and 
by the plea is fuppofed, the jury prayed the advice of the 
Court in point of law’. 

This cafe was argued in the laft term, when 


Adam jun. for the profecutor contended that the de- 
fendant w’as not duly fworn into the office of a free bur- 
gefs on three grounds; 1. becaufe the fwearing in was 
not at the fanie time as the eledion. Becaufe the de- 
fendant was fworn in at a corporate meeting fummoned 
for a different fpccihc purpofe, and there was not the 
confent of the whole body to the adf at the time, fo as 
to cure the defe£l of fummons for this purpofe. 3. Be- 
caufe he was not fworn in by the mayor, juftice of peace, 
and the reft of the aldermen, or the major part of them. 
Firft, The eleSion and fwearing in muft be fimul et 
femel. This was fo confidered in th^ King v. Carter (a), 
where the words of the charter of Portfmouth were in 
fubftance the fame as in this cafe. [Lord Ellenborough 
C. J. The queftioii in judgment there was, whether the 
corporation could cleft an infant into an office who was 
Incapable of taking it at the time.] Some of the Judges, 
particularly AJlon J., went upon the ground that by 
the true conftruftion of the charter the fwearing in 
was intended to be done at the fame time as the 
cleftion, as if it were one continuing aft. And the fame 
intention is to be collefted from the direftion in this 
charter to eleft free burgeffes when it (hould feem con- 
venient and necejfarf* to the corporation. For if at any 
time it is necejfary to cleft, it muft be equally neceffary 

(#) C9Wp, Z20«— 


that 



IN THE FoRTT-EKSHTH YeAR OF GEORGE III. 


a^i 


that the perfons ele£led (hould immediately take upon 
themfelves the oflicc and be fworn in; otherwife the 
fwcaring in at a future time will not be fuch as will fup- 
ply the neceflity : and the corporation arc accordingly 
direfted in the fame fentence to adminifter the oath to 
the burgeiTes fo elefted, without adding when it (hall be 
convenient ; the charter contemplating that the power of 
filling the office fiiould be completely executed at one and 
the fame time. The general convenience of the thing is 
alfo in favour of this conftruflion ; for if the fwcaring in 
be left to any future time at the pleafure of the perfons 
clcdled, the corporation, having no means of compelling 
them to come in and be fworn, might be diflblved in the 
mean time for want of fufficient numbers : and at a great 
diftance of time doubts might arlfc as to the identity of 
the perfons fo nominated, adly, The corporation having 
been aflembled for the fpecific purpofe of ele£ling an 
alderman, and which was declared by the mayor to be 
the foie purpofe of their meeting, could not do any other 
aft unconnefted with that purpofe, without the concur-r 
rence of the whole body. For which he cited M^chell v. 
Nevin/on {a), Rex v. JVnke (^), Rex v. Carlijle (c), and 
Rex V. Theodorich (cl) : and in anfwer to an obfervation 
from the Bench, that thefe were cafes of eleftions ; he 
argued that there was a diftinftion in principle between 
proceeding to an elcftion, and to a fwcaring in, where 
the corporation was fummoned for another diftinft pur- 
pofe. And the objeftion, he faid, applied with peculiar 
force to a corporate meeting aflembled to do a fpecific 
aft in obedience to a writ of mandamus, where the fwear- 
ing in of the defendant interrupted the proceeding which 
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1808. it was the duty of the afTeinbly to difpatch, and thereby 
■ endangered its continuance, sdly, And principally, he 

objedled, that the defendant was not fworn in before the 
Covktikay. juftice and aldermen, or the major part of them, 

' as required by the charter, being the fame body who have 
power to ele£t. The confent of the body by whom the 
fwearing in is required to be is neceflary to its validity ; 
and therefore in Rex v. Ellit (a), the fwearing in was 

held 


(a) 2 Sira* 994. The following Report of this cafe, from Mr, Tord*^ 
Notes, is more full than that in Strange- 

RcxvEtLis, M- 8 fr. a. B. R.— Quo warranto to try his right to 
be mayor of New Romney'^ one iffue fent to trial was, if duly ele£ied\ this 
was found for the defendant. Another was, if duly jworn ; and this was 
found for the king. And the defendant moved for a new trial upon a 
fuppoiition, that Eyre C. J., who tried the caufe, had given a wrong di- 
rection to the jury. The evidence was, that after the election Mr. EUU 
came to be fworn, but the old mayor refufed him : however, in the pre- 
fence of the mayor, who Rill dilTented, the town clerk, the ufual officer 
to admlnifter the oath, gave the book to the defendant, who repeated 
the oath after him : and the charter requiring the new mayor to be 
fworn before the old one, the queftion was, if this were not a good 
fwearing in within the charter ? 

Strange urged that the charter was, “ before" and not “ by the mayor 
fo that the fwearing in agreed with the words of the charter; and, as this 
fact U, was alfo agreeable to the intent of it : for the defendant being 
fairly eleCted,the crown could never defign to enable the perfon who is to 
admlnifter the oath of ofhee to exclude him : but as the ele^ion Is the 
foundation of the party’s right, whenever that is indifputable, the mayor 
ought to fwear in the party eleCted ; and confequently, upon refufal to do 
his duty, the mayor cleCt, if he can procure himfelf to be fworn within 
the words of the charter, is fairly and legally fworn. And it was urged 
that, if the Court fhouid be of another opinion, mayors or other officers 
who are ill-difpofed will for the future meet with encouragement to 
tranfgrefs their duty in this point ; when it comes to be known that the 
rfiicer has it in his power to rejeCl or to admit the party clewed, there 
will be people enough read/ to engage in a piece of dirty work. 


Lord 
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held to be bad, becaufc the mayor before whom it was to 
be done, though prefent, was not aflenting : and it was 
there faid that there was no difference between a fwearing 
in h'j and before the mayor. The fame objeclion prevailed 
in the cafe of the Duke of Bedford (/?), to whom the oath 
of office of governor of the Bedford Level was adminifter- 
cd by the regiftrar, in the prefence indeed of the fix bailiffs 
by whom it was required to be adminiftered, but not by 
their confent ; for they endeavoured to go away, but the 
door of the room was (hut on them, and they were com- 
pelled to remain while the Duke was fo fworn in. Now, 
though it be fufficient if a majority of each integral part 
affcmble, and a majority of thofe fo affembled confent to 
the fwearing in ; yet here was no fuch confenting majo- 
rity ; for out of the fix aldermen affembled three were 
not confenting to the aft : and thefc were only prefent 


1808; 

The Kin(j 

againft 

COVKTKNAY. 


Lord Hardwicke C, J. The title to every office is grounded on two 
things 5 the election of the party, and his being fworn into the office ; 
there is no difference in the world between a fwearing in by and before the 
mayor : in either cafe the mayor is equally entrufted with the fwearing in 
of his fucceffbr ; and if he deny to fwear him in, though ever fo fairly 
cledied, he cannot have any right to his office. The adminiffration of 
the oath by the town clerk againff the commands of the mayor was as 
void an a6i, as if, in cafe this court were the proper place to adminifter 
the oath in, one of our officers had wilfully given the oath againft the 
order of the Court : it is the confent of the Court that cftablifhes or 
makes void the aft of fwearing. As to the encouragement this opinion 
miy give to prefiding officers, I apprehend it can be of no cffcftj 
they all know that they arc ftill fubjeft to the power of this Court, 
W'hich will by mandamus compel an execution of their duty. The 
defendant fliould have brought his mandamus, and not have relied on 
fuch a fwearing ir ; and then he might have been legally (Worn in. As it 
Is, the direftion was right, and the iffue is well found : fo there is no rea- 
(on for a new trial j with which the other Judges agreed. So it was denied. 
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by the compuliion of the mandamus for another purpofe, 
and protelled againft the defendant's being fworn in. 
But it may fald, that after one of the three had with- 
drawHi there was a competent meeting of five out of the 
feven aldermen, of which three, the major pait of the 
five, were competent to confent to the aft. But when 
the defendant offered himfclf to be fworn in, all the fix 
were prefent ; and then the propofal was in effeft nega- 
tived ; and the aft was only done after all the three pro- 
tefting members had rifen to go out of the room, though 
^n faft, before two of them had aftually quitted it : but 
the whole mu ft be taken together, as done uno flatu ; 
and then either there was not a majority of thofe prefent 
confenting, or there was not a majority of the integral 
part in effeft prefent when the oath was adminiftered, 
but it was done by furprize and fraudulently ; and-efpe- 
cially as no previous notice had been given of a meeting 
for this purpofe. 

Another point was made in argument, upon which 
however no judgment was given \ whether, fuppofing 
the fwcaring in of the defendant to have been invalid, 
there ftiould be judgment againft him of oufter abfoJutely^ 
or only quoufque he fliould be legally fworn in. And Adam 
contended, that the judgment fiiould be of oufter abfolute ; 
and this as well upon the words of the flat. 9 Annec. 20, 
/. 5. which fays, that the Court fhall proceed as well to 
^Ive judgment of oufter againft, as to jine^ any perfon 
found guilty of ufurping an office ; and wherever there 
is judgment to fine, there muft be judgment of oufter ab- 
folutc : as alfo upon the want of any precedent or autho- 
rity for entering up a judgment quoufque in fuch a cafe, 
where a defendant has fee up a title to an office, which 
has been found againft him. And he referred to Rex r. 

Thi 
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The Mayor of Penryn {a), and v. HearU[b)\ and ob- 
ferved, that though Reynolds J. fo far differed from the 
reft of the Court in Hearle\ cafe ns to conGder it no new 
thing to meet wlih inftances of judgments quoufque ; 
yet it was plain, that he muft have confounded judgments 
of fetxure quoufque, which were frequent enough, with 
judgments of oujler quoufque, of which none of the other 
judges had ever heard. And he mud have been afterwards 
fatibftcd of his miftake ; for in Rex v. Reek (r), upon a 
trial at bar before the fame judge as one of the Court, it 
having been found on the 4tli iiTue, that the defendant 
was not fworn and admitted into the office of burgefs ; 
the Court agreed, chat though the other iffues were found 
for him, yet there muft be judgment of oufter on the 
authority of the King v. Finder^ mayor of Penryn, And 
that is in point ; for though the iflue on his due eleftion 
to the office was found for him, yet the fecond iflue on 
the fwearing in being found againft him, judgment of 
oufter abfolute was pronounced, which was affirmed by 
the Houfe of Lords. He alfo obferved, that there was 
no precedent of a judgment of oufter quoufque in the 
records of the Crowui Office; and that fuch a judgment 
would be wholly inoperative; for it would only fufpend the 
party from the excrclfe of his funsflion, which the law, 
without any fuch judgment, would do, until he chofe to 
come in and be fworn ; but ftill the corporation could not 
compel him to be fworn, nor cleft any body elfc into his 
office, as if vacant. 


1808. 
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Dampier^ contra, in anfwer to the firft objeftion to the 
defendant’s title, that the eleftion and fwearing in of the 
defendant were not fmul et fetnel^ founded on what was 

{a) lSra»$%l» {h) 

(r) 1 Ld* Ray, '447* Vide 2 Stra. 952. Ptx v. BuddU and Tayl9r» 
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1808. faid by ^an J. in Rex v. Carter (a), diftinguilhed this 
' cafe, where the perfon eledicd had a prefent capacity of 

agaitt/i being fworn in, and of pcrfc£ling his title at tjie time, 

from that, where the clcdlion was of an infant only five 
years old, who was then incapable of being fworn in and of 
executing the office. And it was there admitted by Lord 
Mansfield^ that abfentees, who of courfe could not be im- 
mediately fworn in, might be elefted. Such a conftruc- 
tion would in effect confine the choice of burgejfes to the 
inhabitants of the borough • which the charter has not 
done 5 though the choice of magiftrates is fo confined. 
As to the fecond obje£lion, that the corporate meeting 
having been called for another purpofe, the confent of 
the whole body was neceflary to legalize the fwearingin; 
this rule has only been applied to a£ls of judgment and 
diferetion, and not to mere minifterial adls, fuch as the 
fwcaring In of one before eleded, which this Court would 
compel to be done by mandamus abfolute in the firft 
inftance. The declaration of the mayor that the meet- 
ing was only for the purpofe of eleding an alderman, 
would not invalidate the fwcaring in, if the defendant 
had a right to require it. As to the third objeflion, that 
the majority of the body before whom the oath is to be 
adminiftered did not aflent to the fweaiing in ; fuppofing 
fuch aflent to be neceflTary where the ad is merely mini- 
fterial, and may be performed any where within the bo- 
rough, and was performed by the principal officer prefent, 
who was the proper perfon to adminifter the oath ; at any 
rate, the Court would require the moft exprefs and for- 
mal diflfenr, where it was the obvious duty of thofe pre- 
fent to do the ad, and which this Court would have 
compelled them to do. Now the proteft of the three 
aldermen was againft all ^ds unconneded with the 
(#) 227% 
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elc<aion of an alderman : (The Court obferved, that it 
did not appear whether the fwearing in of the defendant 
were unconnedled with fuch election.) Even if it were, 
the efFeft of the proteft could only operate while the pro- 
tefting parties remained j and when one of them {Hicks) 
went away before the meeting broke up, he could not 
leave his vote behind him. His proteft was only a figni- 
ficatlon of what he meant to do, namely, to vote againft 
the fwearing in of the defendant whenever it was pro- 
pofed to be done ; but which he went away without do- 
ing. To make his oppofition effeflual he (hould have 
ftaved and voted againft the aft ; for, on his retiring, 
three became a majority of the five who remained. In 
Oldknow V. Wainnvright (a), and Rex v. Withers there 
cited eleftions of officers by the minority of thofc 
prefent 5 the majority not voting againft the candidates 
nominated, nor for any other candidates, but only proteft- 
ing againft any eleftion ; were held good. If the fwearing 
in were a deliberate aft, Hicks ought to have ftayed and 
affigned his reafons againft it ; in order if right, to con- 
vince his brethren ; or to have been convinced by them, 
if wrong : the reft might have fatisfied him that it 
was a mere minifterial aft, and that he was bound to 
complete the title which he had helped to confer. 

Upon the form of the judgment to be entered, if 
againft the defendant, whether of oufter abfolutc, or quo- 
ufque ; he fnid tliat the cafes cited againft the latter were 
of annual officers : but where a right to the freedom of a 
corporation may be gained by eleftion, by birth, or ap- 
prcnticefliip, it feems ftrangc and unjuft to fay, that 
becaufe the party happened unwarily to be fworn in at 
a meeting improperly convened or conftituted, he fliould 

lofc 
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1808. lofe his former privilege for ever, if afterwards ouftcr by 
quo warranto. All the cafes were confidered in Rex v. 

The King ^ . 

Clarke (a), who, having been ill fworn in, had afterwards 

difclaioied upon an information filed againft him forufurp- 
ing the office : and though having fubmitted to a judg- 
ment of complete oufter, he was held to be concluded 
from fetting up again his original right ; yet Lord Ken- 
yon intimated that there might have been a judgment 
quoufque only againft him ; and referred to Rex v. Biddle 
(i), as turning on that diftinftion. He admitted, how- 
ever, that the latter cafe did not come up to the point for 
which it was referred to in Clarke* s cafe ; for in Biddle*^ 
cafe the defendant only confefled the ufurpation of the 
office for the former part of the time ftated in the 
information. 

Adam in teply, as to the lad point, obferved, that there 
could not have been judgment of oufter in Biddle*s cafe j 
b^caufe it appeared on the whole record, that at the time 
of the judgment to be pronounced, he had a good title to 
the office. That Reek*s cafe was not that of an an- 
nual officer. And that the opinion thrown out by Lord 
Kenyon, in Rex v. Clarke, was extrajudicial. Upon the 
firft point, he faid, that the reafoning of the judges to 
Carter*^ cafe was general, and not confined to the cafe 
of infants. As to the fecond, that the fwearing in here 
was part of the ele£lion, and no more minifterial chan 
the nomination. That a£ls might intervene which would 
juftify the body in refufing to fwear in the party nomi- 
nated to the office by a majority of votes. As to the third 
and principal point *, that the proteft was againft the very 
aft of fwearing in the defendant, and therefore operated 
as a direft negative of that aft, and not like a general 

{ 0 ) 2 B 0 ^p 75 * {k) 2 Stra, 95 *» 
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proteft againft the afts of the affembly, or againit any l8o8« 

eleftion at the time required by the charter. The cafe ' 

. , The Kma 

fiood over till this term, when againft 

Covrtsnat* 

Lord Ellenborough C. J. delivered the judgment of 
the Court. After dating the pleadings and fpecial vcrdid. 

The only queftion arifing upon this fpecial verdifl: for 
our confidcration is, Whether, under the circumdances 
dated, the defendant were duly /worn into the ofBcc of a 
free burgefs : the validity of his eUElion as a free burgefs 
Is not difputed. The fa£ks, dripped of form are thefe : 
the defendant was eleded a free burgefs on the id of 
Otioher 1804: from that time to the i8th December 1806 
he does not appear to have offered himfelf to be fworn 
in. On that day, when the mayor, judice, and aider- 
men, being the two quorum officers, and fix out of the 
feven aldermen, were affembled, in obedience to a man- 
damus of this Court, to ele£l; an alderman, in the place 
of one who was dead j the mayor having before that time 
faid^ that the meeting w^as for the foie purpofe of elect- 
ing an alderman ; (but when, and to whom, and whether 
to any of the aldermen or not, he had fo faid \ and whe- 
ther at or before the time of fuch their affembling any 
of the aldermen knew him to have fo faid ; or whether, 
after having fo faid, he might not have declared to the 
contrary; does not appear:) but the mayor having, at 
fome time before the meeting, faid to fomebody, that the 
meeting was for the foie purpofe of doing the corporate 
aft required by the mandamus to be done : all the exiff* 
ing aldermen being affembled, and the whole of the body 
under the charter ; except the only one whofe vacancy 
was then to be filled up : upon the defendant’s offering 
himfelf to be fworn in, three aldeimcD, out of the fix pre- 

feat. 
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1808. fcnt, proUjled againft the doing any thing at that meeting, 
except the bufinefs required by the mandamus: where - 
egmnfi upon, aftct onc of the three had withdrawn, and before 
CoPRTKKAY. withdrawn, and whilft five out of feven, 

(the whole body) and five, out of the exifting number of 
fix, who had all met, and ftlll continued together, {though 
two were in the aft of departing,) he was fworn in, fuch 
previous proteji of three of the fix notwithftanding. It 
cannot be difputed but that the number and defeription 
of perfons aflembled were competent to have fworn in the 
defendant, if they had chofen fo to do ; and it is equally 
clear, (unlefs there be fome foundation in law for the firft 
of the points made in argument, on the part of the pro- 
fccution ; viz. that the fwearing in muft be immediately 
confequent upon the eleftion, or ftmul and femely as it was 
contended it fliould be;) that this Court would, upon 
their refufal to fwear him in, have by mandamus com- 
pelled precifely the fame body as was then aflembled to 
have met again for the very purpofe of fwearing him in, 
and of thereby rendering him a complete burgefs. The 
points made in argument, on the part of the profecutor of 
this information, and upon which the defendant’s title 
as a free burgefs was endeavoured to be impeached, were 
three : firfl:, the one juft alluded to ; viz. that his fwear- 
ing in and eleftion did not take place at the fame time, 
or rather the onc immediately after the other : fecondly, 
that the defendant could not be duly fworn in at a meet- 
ing of the mayor and aldermen called for a different pur^ 
pofe: and, thirdly, that he was not fworn in, as the 
charter required, by the mayor, juftice, and aldermen, or 
the major part of them. 

As to the firft objeftion to the defendant’s title, that 
he was fworn in at a time different from that of his elec- 
tion I 
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tion j it is reded on what was faid by AJlon Judicc in 
the cafe of The King v. Carter^ Cowp. 220. viz. that in 
refpe£l of the oath, the eleBion and /wearing in arc 
“ clearly intended to be ftmul and femeV^ That was the 
cafe of an eleftion to the oflice of burgefs in the borough 
of Portfmouth^ under a charter authorifing the mayor and 
aldermen, when and as often as it fhould appear to them 
to be fit and neceflary, to name fo many and fuch perfons 


i 8 o 8 . 

The Kino 
agaittft 

COUATKNAY. 


to be burgeffes as they (hould pleafe ; and to the faid 
“ burgefies fo chofen, to adminider an oath for their 
faithfully executing the faid office of burgefs.” It 
appeared by the pleadings on record that the defendant, 
when an infant under fix years of age, had been eledled 
a burgefs, and fworn In after he had attained his age of 
21. And the quedion was. Whether an infant, fo 


eleded, were duly elc£led according to the terms of the 
charter ? which turned upon this, whether the king had 
by that charter given the corporation a power to grant 
inchoate rights to infants^ who were, as fuch, under a 
prefent incapacity of being fworn, and which rights were 
to be put into execution upon their attaining the age of 
21. So far from maintaining the neceflity of an imme* 
diatc fwearing in. Lord Mansfield adverts to the Cam^ 
bridge cafe, lately decided in that court, in which a per- 
fon abfent in America had been chofen mayor : and Lord 
Mansfield recognizes the right of a corporation to choofc 
abfent members, if it be done fairly and confidently with 
the charter, and not fraudulently and colluGvcly, as was 
done in the Cambridge cafe. According to Lord Manfi 
fields therefore, a perfon capable of hingfworn^ if prefent, 
may be elected, if abfent, (and where, on that account, 
a fwearing in could not immediately take place,) if he 
were in other refpeds eligible. Lord Mansfield there- 
fore 
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The Kikg 

againfi 

Covktinay. 


only, “ that the mayor had before that tim^faid that the 
** meeting was for the foie purpofe of elefting an alder* 
man and fuppofing it to have been diftinfily alleged^ 
that the meeting was in fa£t called, and had afTembled, 
for that fpecial purpofe only ; yet even fo, it appears to 
us that, however true this propofition may be as applied 
to corporate bufinefs of a deliberative or judicial nature, 
the merely minijierial bufinefs of fwcaring in an officer, 
antecedently well ele£):ed, might be proceeded upon by 
the mayor, in the prefence of the majority of the mayor 
and aldermen, njohenfoever^ and howfoever ajfembled : if 
fuch majority did not, at the very time, cxprefsly diflent 
from the doing of that a£); which the mayor was imme- 
diately engaged in performing. Giving the fulhft cffe6l 
to the antecedent proteft of the three aldermen, it could 
amount to no more than a diflent on their part to the 
fwearing in at that prccife time when the defendant was 
a£fually offering himfelf to be fworn in ; or at mod: to 
his being fworn in during fuch time as they continued to 
make a part of that aflembly ; but it could not prevent 
the majority of a competent number remaining aflembled 
from afterwards, at any time, doing or aflenting to the 
minillerial zQ: protefted againit, in refpefl of the fame 
perfon, if they chofe fo to do. And the fubfequent doing 
that z€t by the mayor, (when the aldermen and majority 
of the whole body, when the quorum officers, as a part 
thereof, were prefent, without any a£lual diflent being 
expreffed by any,) muft be taken to have been done with 
the tacit aflent at lead of the majority of thofe who re- 
mained and had not objedled. On this occafion no 
quedion was fubmitted to the affembly, which, having 
been confidexed and voted on, can be treated as having 
l^ound and concluded thofe who had aflembled from 

t7 fwearing 
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fw'e2ring in the defendant till fome future time : and wc 1808. 
have only to confider what is the cffedl of three members ■ ^ 

. • , The Kino 

of this aflembly vvrongfully, as far as appears In this fpc- again/i' 
ciai verdifl, objefting to the defendant’s being fworn 
into his office, though legally entitled, and afterwards 
quilting the aflembly, with fuch interval of time as to 
leave a competent number to afient to tiie mayor’s aft of 
fwearing in the defendant. liad they all remained w'ith 
the others fo long as they continued aflembled ; or had 
they all gone away before the oath was adminiftered ; 
the wrong they intended might have been effefted : but 
it is not to be expefted that the Court fiiould not pre- 
vent, if it be poffible, the defendjint from being deprived 
of a franchife to which he was legally entitled, by a prac- 
tice contrary to the duty of thofe w’ho were concerned iti 
it. This is faid upon a fuppofition that fuch afient was 
ftriftiy necefiary •, and that what is laid down in The 
lung v. El/iSf 2 Stra. 994. is law, i, e, that a fwearing 
hforej &c. is the fame as a fwearing iy, &c.j and that as 
It was to be the aft (in taat cafe, of the mayor,) in this 
cafe, of the mayor and aldermen ; that the ajjtnt of the 
party before whom^ &c. mujl go along *with it ; which, in 
rtfpeft to an aggregate body having no dellbciative or 
judicial funftion to perform on the fubjeft, nor, as far 
as appears, any thing more to do upon the cccafion, than 
for a majority of them to aflbrd their perfonal attend- 
anct, may admit of fome queftion j unlcfs indeed that 
cafe is to be underftood as being conciufive on tlic point* 

The third objeftion (the difeuiTion of which has been 
in part anticipated by what has been faid, as to the effeft 
of the aflent of the body called for a different purpofe,} 
is, tliat he was not fworn in by the mayors jujlice, and al*' 
dermerij or the major part cf them^ And the cafe of Thi? 

VoL. IX. T iung 
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King V. The Duke of Bedford and Others^ I Barnards 28 a. 
has been principally relied upon in fupport of this ob- 
jeftion. But the fafls of that cafe are widely different 
from ihofe of the prefent. In that cafe, the ftatute re- 
quired that the fix bailiffs, or one of them, Jhould admi» 
mjler the oath to the governor after he was eleded ; 
inftead of which the oath was adminiftered by none of 
them to the duke, as governor, but by the regiftrar, in 
the prefence of the fix who had been fliut into the room 
after an incffedual attempt on their part to efcape from 
it : and not only without any confent or authority on the 
part of any of them to the adminiftration of th€ oath by 
the regiftrar, but at a time when their mere prefence, 
during the time of fwearing, was enforced by an a£l of 
immediate durefs upon their perfons. In the cafe now 
before the Court, the oath was adminiftered by the pre- 
fiding member of a competent affembly for the purpofe ; 
in which ad the majority of thofe who remained, being 
a fufficient number to make fuch affembly, virtually ac- 
quiefeed \ according to what was faid by Lord Mansfield 
in Oldknow v. Wainwright^ 2 Burr. I02i.; as no diffent 
w^as expreffed by any ; and the ad being fuch an one as, 
if not done, this Court would have prcfently afterwards, 
upon application for the purpofe, by mandamus, have 
compelled them to re-affemble for the purpofe of per- 
forming, and to have performed accordingly. Wc 
are of opinion therefore that the fwearing in of the de- 
fendant, under the circumilances ftated, was a due fwear- 
ing in of the defendant as a free burgefs by the mayor, 
juftice, and major part of the aldermen, as alleged in his 
plea, and as required by the charter. 

The Court being of opinion that the defendant was 
well eJipded and fworn in j the remaining queftion made 

iss 
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»n argument', as to the nature of the judgment which it 1808. 

would have been proper for us to have given if wc had ' 

The King 

been of a difFerent opinion ; namely, whether it fhould asiamji 
have been a judgment of abfolute oufter, or of oufler 
quoufejue, does not arife. If it had arifen, it is enough 
for us to fay, that after diligent fearch, we can find no 
precedent of a judgment of oufter quoufque upon the 
files of this Court. 

Judgment for the Defendant* 


Right, on the Demile of John Allen Comp- Manday^ 

^ 1 

TON and Others, againji Thomas Compton. 


•^HIS was an ejedment for a farm and lands called Wliere there U 
the Lower part or tire Lain tarm^ in the panih of by grammatical 
Amportm the county of on the demlfe of John \K>rds of 

Allen Compton on the 27th of March 1806. The de- 


fendant, Thomas Comptonj defended only for three-fourths 

mon purpofe, 

of the premifes: and the Icffor of the plaintiff having between diitmft 

devifes in a 

will, the fpccial terms of one devife cannot be drawn in aid of the conftruflion of another, 
although in its general term* and import limilar, and applicable to perfons (landing in tho 
fame degree of rclationfhip to the teftator j and tlictc being no apparent rcafon, other than 
the different wording of the claufes, to prefume that the icftator !iad a different purpofe in 


view. 


Therefore, where the teftator having a fon married, and fix grandfons and three grand- 
daughters, and three farms, devifed a// his lands to his fon /i/e ; and after his death 
gave to his cldcft grandfon (the defendant) tlic north fide of Farmy and to his 

grand-daughter jPrtfncfi the Jouth fide «f the fame farm: and to his grand fon s and 

Edmund, and his grand-daughttt “ the uy^^er part of Lam Farm, equally between 

them, fa long as they fliould remain (ingle j but if either married, tiien to have paid bf 
“ the other two \ol. a*ycar for his or her life;” and to his grandfons Edward RV\ti yohn^ 
and his grsnd-daughters Mary and Ann, “ the hwer part of Lain Farm, equally between 
“ them (which made them tenants in common) fo long as they remained (ingle ; but if 
either married, then i©4 a-ysar (not faying to be paid by the others) for his or her 
“ life nnd then gave the third farm to anor er grandfon : held that on the marriage of 
Edward, Mary, and Ann, their co-devifec of the lower part of the Lain Farm, John, who 
remained fmglc, couid not recover tlie 3-4ths o( the lar»Ti forfeited by their marriage, as upon 
the fuppofition tliH'- the jo/, a- year for iitc to each of the devifecs fo marrying was to be 
paid b'i him who remained fmglc j as in the correfponding devife of the other part of the 
Lain Farm ; but the 3-4ths m iy be chargeable with tlie annuities of 10/. a-year to each rri 
the hands of the heir at law, wl^ was entitled to thofe (hares. 

Neither could the grandchild* tn take a fee by implication in the (hares fo devifed to them 
generally, without words of limitation, merely from the circumftance that an exprcf$ 
was fiviv given w tfc(tri:oi'4r fon and heir at law. 

T 2 taken 
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x8o8# taken judgment for the other fourth agamft the cafual 
cjeftor^ the caufc was tried as to the three-fourths before 

IjLiOHT cxdcm. 

Compton Chambte].zt the fpringaflizcs 1807, at Winchefier^ when 

a^ainji ^ i • 

Compton, a verdi£l was found for the plaintiff, fubjtft to the opi- 
nion of the Court on this cafe. Thomas Compton the 
grandfather of the defendant, being feifed in fee of the 
premifes, and of feveral other farms and lands in Amport 
on the 9th of May 1806, by his will devifed as follows. 

I give unto my fon Thomas Compton^ all my lands for 
his life, I give unto my grandfon Thomas Compton^ after 
the death of his father ; all the north fide of my Down 
Fanuy being about 250 acres. I give unto my grand- 
daughter Frances, the wife of John Weeks, all the fouth 
part, being about 240 acres after the death of her father. 
I give unto my grandfons George and Edmund, and my 
grand-daughter EUzaheih, the upper part of the Lain Farm, 
being about 200 acres, after the death of their father, 
equally between, as long as they Jloall remain ftngle ; but if 
either of them marry, then to have paid hy the other two \oL 
a-year for his or her life, I give Edward and John and my 
grand-daughters Mary Ann, all that lower part of the 
Lain farm, being about 240 acres, after the death of their 
fatlier, equally between, as long os they Jljall live ftngle: but 
if either of them marry, then 10/. a^year Jor his or her life, 
I give unto my fon’s wife, if (flic) fliould outlive him 5/, 
a-year out of each of the farms during her life ; and alfo the 
interell: of 700/. Eajl India {lock of tliree percent, annui- 
ties, and at her death to be equally divided among her 
children. I give unto my daughter Mary, the wife of 
George Jennings, the interefl: of 1400/. in the three per 
cent. EaJl India {lock ; and at her death the money to be 
divided equally between her fon George and her daughter 
Patty. I give unto my grandfon Harry, after his father, 
the farm called Old Lodge, I do make my fon executor/' 

The 
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The leftator died in 1791 ; all the devifees furvived him, 
as did Frances the wife of Thomas Compton the fon. John 
Allen Compton^ the leffor of the plaintiff, is the perfon 
called in the will John. Thomas Compton^ the fon, after 
his father’s deceafe, entered into the feveral lands devifed 
to him, and was poffeffed thereof till his death in 1795. 
Frances Compton^ his wife, furvived him ; and fo did her 
children, Thomas Compton^ the defendant, George^ Edmund^ 
Edward^ and John Allen^ the leffor of the plaintiff, Eli^ 
zabcih^ Maryy and ,dnny are ftill alive. Thomas Compton 
the defendant, who is the heir at law of the teftator, and 
of Thomas Compton the fon, took poffeffion of the premifes 
in queftion, on the death of his father, and ftill holds them. 
Frances Csmptony the widow of Thomas the fon, is ftill 
alive, and has been regularly paid the annuities given to 
her by the will, fince her hufband's death. Edward^ 
Aiaryy and AtiUy all married before the day of the demife 
in the declaration. J. A, Compton is ftill finglc. The 
queftion was Whether J. A. Compton took any and what 
eftate in the three-fourths of the lower part oi Lain{zxn\y 
upon the marriage of his brother Edward and his fillers 
Illary and Atm ? and if the plaintiff were entitled to re- 
cover the three-fourths, or any part thereof, the verdidl 
was to ftand j if not, a nonfuit was to be entered. 

This cafe v/as argued in Michaelmas term laft by Dam* 
pier for the plaintiff, who Andrews y* Soutkoiife^ 

5 Term Rip, 292. as being mod like the prefent cafe : 
and by PcH for the defendant^ who referred to Doe 
Chihly I Hew Rep, 345. where Lord C. J. Mansjield 
mentioned as the refult of all the cafcs» that an heir at 
law was not to be difinhcrited unlcfs by words of limita- 
tion, or by expreffions which diredly or by inference 
beyond all doubt (hew an intention to give an eftate in 
fee to the devifee. 

T3 
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rSaSt Lord Ellenborough C. J. now delivered the opinion 
' ■ ■ of the Court. 

exdem. n n* 

Compton The quefllon in this cafe depends on the condruttion 

CoMTT^N* of a very ill drawn will, from which if it be in the powcf 
of the Court to collefl: the intent of the teftator, without 
any rational ground pf doubt, it will be its duty to give 
Jt cfFeft ; but on the contrary, if the Court can only form 
conjeftures of his intent, the title of the heir at law mud 
prevail. From what is dated in this cafe it appears, that 
the tedator, Thomas Compton^ who was the grandfather 
of the defendant, having, at the time he made his will, 
a fon living, who was married to a woman, who has fur- 
vlved him ; and being feifed of three farms, one called 
the Donvn farm^ another called the Lam farm^ the third 
called the Old Lodge \ and being pofle/Ted of confiderabic 
perfonal property in the funds ; and having fix grand- 
fons, and three grand-daughters ; devlfed to his fon all 
his lands exprcfsly for his life, and made him his- execu- 
tor. And after the death of his fon he divided his lands 
among his grand-children in the following manner ; that 
is to fay, to his grandfon Thomas^ the defendant, who, on 
the death of his fon, became his heir at law, he gave the 
north fide of his Down farm^ without uGng any words of 
limitation ; the fouth Jide of the fame farm^ he gave in like 
manner to his grand-daughter Frances Weeks \ the divi- 
* Con fo made being nearly an equal one. To his grand- 
fons George^ and Edmund^ and to his grand-daughter Eli-^ 
zabethf he gave the upper part of his Lain farm^ equally 
between them, fo long as they (hould remain Jingle \ but 
if cither of them marry^ then to have paid them by the 
other two 10/. a- year during his or her life. He then 
gave « to his two grandfons Edward and Jobn^ and his 
grand-daughters M^ry and Ann^ the lower part of the 

Lain 
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** Lain farm equally between them, fo long as they fliould 
remain fngle ; but if either of them marry, then lo/. 
a-ycar for his or her life and to his fon’s wife, in 
cafe flie (hould outlive him, 5/. a-year out of each of the 
farms during her life. And after making fomc pecu- 
niary bequefts, he gave to his grandfon Henry^ after the 
death of his father, the farm called the Old Lodge. The 
cafe then dates the death of the devifor, without alter- 
ing his will, and that of his fou, who furvived him. That 
his grandfon Edward^ and his grand-daughters Mary and 
Ann^ have married \ but that his grandfon John Allen 
Compton^ the lefibr of the plaintiff, ftngle ; and 

that the defendant has entered upon the lower part of 
the Lain farm^ to recover which John Allen Compton has 
brought this ejeSment. And the queftion is. Whether 
John Allen Compton^ the IclTor of the plaintiff, took any 
and what edate in the 3-4ths of the Lower Lain Farm 
upon the marriage of his brother Edward and his (ider$ 
Mary and Ann P It will he obferved, that by this will 
the tedator gave to his fon all his lands cxprefsly for life, 
and repeating the words, after his death f in every one 
of the fubfequent devifes, divides thofe lands among his 
grandchildren, without ufing any words of limitation, or 
in any way deferibing the period during which it was his 
intention that they fliould enjoy them. From whence a 
perfon, not conyerfant with the rules laid down for the 
condrudion of indruments, would probably be led to in- 
fer that he meant the grandchildren fliould in feme way 
take the whole intered in the fevcral parts refpeftively 
devifed to them ; and that his purpofe was completely to^ 
dlfpofe by his will of the whole of his lands ; not mean- 
ing that any thing fliould be claimed by his heir in that 
'^bara£ler« And it is by no means improbable but that 

T 4 fuch 
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fuch was his Intent- But, Mr. Dampiery who argued £ 05 ^ 
the plaintiff, felt that the mere circumftance of reftrifting 
the intercft given to the fon to his life^ and the giving the 
remainder to the grandchildren, generally, without fuch 
rcflriftion, would not be fufficient ; and therefore he en- 
deavoured to fhew that the defendant was not entitled 
to the 3 - 4 th 3 of the land in queilion from other parts of 
the will : relying particularly on the devife of the upper 
part of the Lain Farm ; which provides that if either of 
the devifees of that part ftiould marry, they fhould have 
paid by the other two loL a-ycar during his* life ; contend* 
ing that the words, to have paid them by the others^* 
ufed in the claufe refpefting the upper part of the Lain 
Farniy and omitted in the devife in queftion, mujl be fup-* 
plied in that devife ; as there could be no plaufible reafon 
affigned for fuppofing that the teftator meant to make a 
different difpoficion of one part of the fame farm to cer- 
tain of his grandchildren, from that which he had made 
of another part of the fame farm to others of his grand- 
children ; infifting on a maxim, well known as applicable 
to the moral charadler of man, nofciiur a fociisy^ as a 
rule to be adopted in the interpretation of wills. That 
the cxpofition of every will muft be founded on the 
whole inftrument, and be made ex antecedentibus ct 
confequentibus is one of the moft prominent canons of 
tellamentary conftruftion ; yet where between the parts 
there is no connexion by grammatical conftruflion, or by 
fbmc reference exprefs or implied ; and where there is 
nothing in the will declarative of fome ’common purpofe, 
from which it may be inferred that the teftator meant a 
fimilar difpofition by fuch different parts; though he 
may have varied his phrafe, or expreffed himfclf impciy 
feftly ) the Court cannot go into one part of a will to deg 

termiw 
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terminc the meaning of another, perfcB in iifelfi and 
•without ambiguity^ and not militating with any other pro- 
yiiion refpedling the fame fubjeft- matter 5 notwithftand- 
ing that a more probable difpofition for the teftator tp 
have made may be collefted from fuch aflifted conflruc- 
tion. If a man ftiould devife generally his lands, after 
payment of his debts and legacies, his truft (a) eftates 
would not pafs : for in fuch cafe ‘f nofeitur a fociis^’ 
what the land is which the teftator intended to pafs by 
fuch devife ; it is^ clear he could only mean lands, which 
he could fubjeft to the payment of his debts and legacies. 
But from a teftator having given perfons in a pertain de* 
gree of relationftiip to him a fee (imple in a certain farm, 
no conclufion, which can be relied on, can be drawn, 
that his intention was to give to other perfons, ftanding 
in the fame rank of proximity, the fame intereft in ano* 
ther part of the fame farm. Where the words of the 
two devifes are different, the more natural conclufion is, 
that as his expreflions are varied, they were altered bc- 
caufe his intention on both cafes was not the fame. 
(His Lordlhip here referred to what Lord C. J. Wilmot 
fays on this fubje£l in his Reports, p. 233.) And, if it 
be neceffary to cite them, there are not wanting autho« 
irities to (hew, where claufes in a will are independent, 
that the one lhall not govern the other, in cafes where it 
is full as probable, as in this cafe, that the fame intereft 
was intended in both. If a devife be in thtie words, 
‘‘ I devife Black-acre to J. S.” Item, I devife White- 
acre to y. S. and his heirs per Coke C J. this is only 
an eftate for life in Black-acre ; for the item has no de« 
pendance on the firft claufe, but is diftinfl: and feveral. 
y. RoL Rep, 369. p/. 23. So, where a man devifed to 

(a) Jtoe V. Read, 8 tTcrw Rrf, nS. 
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h!s fon Henr'j and his heirs the houfe in which he dwelt. 
Item, te his fon Henry his houfe in J. Item to his fon 
' Henry his houfes in the tenure of J, S. Item his pq/lures 
called Southfields. Item all bargains, grants, and cove- 
nants, which he had from Nicholas Webb^ his fon Henry 
fliould enjoy and his heirs for every and for lack of heirs of 
his body to remain to his fon Francis for ever,** It was held 
that Henry took only an eftate for life in the Southfelds / 
and that the words were too ambiguous to diiinherit an 
heir at law. Spirt v. Bence^ Cro, Car, 368. In the cafe 
of Counden v. Gierke, Hob, 33. Lord Hobart fay 5 > “ what 
warrant is there, when the devifor fpeaks fenfibly and 
** certainly, to enlarge his gift, for ought appeareth, beyond 
<< his meaning t which is as great an injury as to abridge 
«« his meaning,** In the late cafe of Doe ex dem. Child v. 
Wright (n), the dcvife was in thefe words : I devife 
^ to my grandfon James Wright all. my lands, freehold, 
copyhold, and leafchold, in the county of EJfex, Alfo 
** I devife to James Wright all my ejiate, freehold and 
copyhold, at Ellington, in the county of Huntingdon* 
Alfo I give to my grandfon John Wright all my ejlate 
lands, &c. known by the name of the Coal-yotd, in 
St, Giles's, Alfo I give to my grandfon Cam- 
“ per (who was his heir at law) the houfe I now live in, 
and all my houfes known by the name of the Ca/lle- 
<< yard in Holborn, in the tenure of G, O'* This Court, 
and afterwards in the Court of Common Pleas three of 
the Judges, were of opinion, that this devife gave only a 
life-eftatc to James Wright in the lands in EJfex ; not- 
withftanding the other devife, which gave him a fee in 
the lands in Huntingdon; and notwithftanding John 
Wnght had a fee in the lands given him ; and notwith- 


W 8 ^trm Rep, 64, i Ns^ Rrp, 335, and 7 *59. 
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ftanding James Camper^ the heir at law, would take a fee 
in what was devifed to him. And in that cafe, as in this, 
the argument was prelTed, that it could not but be fup- 
pofed that the teftator meant to give the fame interefts 
in the different effates devifed to his three grandfons. 
'She reafoning in chofe cafes applies to that now under 
our confideration. The claufes here are di(lin£f and in- 
"dependent : there are no words of reference to connect 
them ; and, without connecting them, no fuch clear, un- 
ambiguous intention can be colIeCied from implication, 
as is neceflary to difinherit the heir at law. For the tef- 
tator might mean, that the lo/. a-year ihould be a charge 
on the lands in the hands of his heir, in cafe pf his grand- 
children marrying : and if the words be not fufficient to 
create fuch charge in the hands of the heir, they will not 
be fufEcient of themfelves to give over the eftate, and 
create fuch charge upon it in the bands of another. And 
if, according to M.x,Dampter^^ argument, on the marriage 
of the feveral devifees, their ftiarcs fliould be held to go 
over in fee to thofe w^ho (hould remain fingle, and in no 
event to the heir at law ; that devifec who remained 
longed finglc, though he Ihould ultimately marry, would 
take a fee in the (hares of all the others, notwkhftanding 
his having done that which determined the eftates of his 
brother and fiders : which the teftator hardly could have 
intended. And though there may be rcafons for think- 
ing it improbable that he meant to charge bis perfonalty 
with thefe fums \ yet it has not been denied, but that the 
words are fufficient to charge the perfonalty, if there be 
no other funds on which thefe annual fums can be 
thrown. But if that be not fo, it is poffTiblc that a per- 
fon, fo ill advlfed as this teftator appears to have been, 
p)ay not have had any diftinCf fund or perfon in bis ebn- 

templatiopi 


^5 

1808- 

Riohtcx dcm. 
Compton 
againft 
COMPTOSb 



iSoS. 

RifSHT oc dem. 
Compton 
againji 

Compton. 


CASES IN HILARY TERM 

templation, on whom he meant to lay the charge ; and 
it is only from the Courts feeing it was his intent to 
charge thefe devifees who fliould remain fmglc, that it 
could fay, that it was the intent of the teftator that the 
plaintiff fiiould take the (hares of thofe who (hould marry. 
Another argument for the conftruftion infilled on for the 
plaintiff has been taken from the charge of 5/. per ann. 
in favour of the teftator’s fon’s wife, if (lie fhould outlive 
him. But it muft be obferved that here is no perfonal 
charge on the devifees, nor a charge on the ejiaies given to 
them^ which might furnifh an inference that the intent of 
the teftator was, that the unmarried devifees fhould take 
the fharcs of thofe who might marry, from the impro- 
bability of his meaning being, that a burthen flioul J be 
thrown on thofe who might remain fingle, by the con- 
duft of the Others in marrying. But the charge is Amply 
a charge of 5/. a-ycar on each of the farms ; a charge which 
will of courfe affeO: each of the farms into whofefoever 
jiands they may go. Had the words ufed by the teftator 
permitted us to conftrue the devife in queftion as creating 
a joint-tenancy, it is poflible that, by fo doing, his intent, 
as contended for, might have been eft'c£luated : but after 
the feveral determinations (vide Denn v. Gq/kinf, Cowp, 
660.) as to the effefl: in devlfes of the words equally /o* 
he divided f and of the word equally f without any thing 
to control their meaning ; it is impoffible to fay, (and fo 
it was admitted at the bar,) that the devife in queftion 
docs not make a tenancy in common. And, after full 
cbnfideration, we are of opinion that John Allen Compton^ 
the Icflbr of the plaintiff, took no eft ate in the 3-4ths of 
the lovoer part of the Lain farm ; and that the poftca muft 
be delivered to the defendant. 
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Towksend, Clerk, agatnji Wathen. 


’^HE phintifF declared, in cafe, and ftated that on the 
i(t of April 1800, and on divers other days, &c» 
the defendant, wrongfully intending to catch, maim, and 
deftroy the plaintiff’s dogs at B. &c. placed and pro- 
cured to be placed divers traps, &c. in and about a cer- 
tain wood called Cattefwood^ there fituate, and near to 
divers public highways and footways, and alfo near to di- 
vers grounds of the plaintiff, and of other perfons there 
fituate, and procured to be placed pieces of flcfli and 
other ftrong fmelling things in and about the faid traps, 
&c., and continued the faid traps and pieces of flefh, &c< 
for a long time, &c. ; and continued the fame there in 
the day time, &:c. and alfo on the feveral days and times 
procured to be trailed pieces of flefh and other flrong 
fmelling things along the ground about the faid traps, 
fo laid as aforefaid, and from the faid highways, footways, 
and grounds, towards and into the faid traps, &c. By 
reafon of which premlfcs on the feveral days, &c- at 2?, 
aforefaid, divers dogs of the plaintiff, then and there law- 
fully going along the faid public ways, &c. and others of 
the plaintiff’s dogs, then and there lawfully being in his 
faid grounds, and others of them in the faid grounds of 
other perfons, were by the feent of the faid flefh and 
other things fo placed and trailed, enticed from the faid 
highways, footways, and grounds refpedtively, to the faid 
traps, &c, and were caught therein, and greatly wounded, 
&c. 


After a verdi< 9 : for the plaintiff at the trial at Glcmcejler 
before Macdonald C# B. it was objected by Williams Serjt 

on 


%11 
1 8o8* 

T uefJsyt 
yan, 26th, 

If a man place 
dangerous traps, 
baited with 
flefh, in his own 
ground, fo near 
to a highway, or 
to the premifes 
of another, that 
dogs pafling 
along the high- 
way, or kept in 
his neighbour’s 
ptemifes, mu ft 
probably be at- 
tradlcd by ihelr 
inftindl into the 
traps ; and in 
confequence of 
fucli ad his 
neighbour’s 
clogs be fo at- 
traded, and 
tlicreby injured, 
an adion on the 
cafe lies. 
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x8o8. on a motion for a new trial, that there was no evidence 
of any malicious intention againft the plaintiff’s dogs, or 

ToWNfttND ^1.1 

agmnft that th^ traps were (et for the purpofe of catching dogs 
l^ATiitN. general ; and that this was ncceflary to fuftain the ac- 
tion \ the traps having been fet in the defendant’s own 
ground, on which the plaintiff’s dogs mud have been 
trefpafiing at the time they were taken ; and the defend* 
ant having a right to fet the traps there* And a rule nifi 
was granted for fetting afide the verdi£l; as againft evi- 
dence : but the Court refufed another rule which was 
alfo prayed, for arrefting the judgment: hor A Ellenborougb 
C. J. faying that the count having charged that the traps 
were wrongfully fet for the purpofe of catching the 
.Plaintiff's dogs, though fet in the defendant’s own ground^ 
1)0 doubt that the adion was maintainable. 

Upon reading the Chief Baron’s report of the evidence^ 
in this term, it appeared, that the plaintiff and defendant 
lived near each other in the country. The defendant 
was the owner of a wood called Catte/woodf about a mile 
in length,^ one end of which adjoined the plaintiff’s 
grounds^ within 150 yards of his dwelling houfe where 
he had refided for about two years laft paft. Some time 
before the plaintiff went to reffde there, the defendant had 
procured half a dozen traps to be made much larger and 
ftronger than thofe ufually fet for catching vermin, which 
he ftated at the time to be intended for foxes, or anything 
that came in the way ; and in fa£l; a (lieep had been caught 
in one> and a deer of the defendant’s own in another of 
them. Some of thefe traps were fet in Caitefwoodhj day 
and by night, and baited fometimes with frefh, fometimes 
with ftinking flefli. The wood was interfered by fcvcral 
public highways and paths \ but the traps were fo fet 
near Uind tracks in the wood made by perfons or by 

6f (hcep. 
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flieep. The defendant's gamekeeper alfo trailed (beeps' 
paunches, rubbed with annis feed, by a ftring, at fomc 
diftance round about the traps, (but. this did not appear 
to have been done from the highways, or after the plain* 
tiff came to refide at his heufe,) in order to draw animals 
to them ; and the defendant allowed 2x. 6d. for every 
fox or badger, and is. for every dog which was killed. 
In one year feven dogs had been taken and killed, which 
the defendant was proved to have known and* approved 
of. 'Cattefwood was not a preferve for game 5 nor did 
the whole of it belong to the defendant ; nor was ady 
board put up there to warn perfons of the traps : and the 
witneffes ftated their opinion, that the traps could not 
fafely be fo baited and feented in the day time when dogs 
were commonly palling with their owners through the 
wood ; and that a dog, on account of the feent, could not 
pafs along the public paths without danger of being 
drawn by his inftin£l to the traps. All this, which had 
paffed before the plaintiff came to relide at his houfe, was 
continued afterwards ; and at different times within the 
laft two years feveral of his dogs had been caught in the 
traps which were baited with flefli ; by which fomc of 
them had been much injured and others entirely fpoiicd : 
and fome of the traps were fet in the wood fo near to the 
plaintiff's houfe, that the baiting and the annis feed might 
be feented by his dogs which were kept there. 

Dauncey and Abbott were heard very (hortly in fupport 
of the verdia 5 the Court being defirous of hearing th>: 
grounds of objedion againfl: it. 

The Attorney Generate Garrow, (and C. F, Williams^) 
in fupport of the rule, after obferving that the time of the 

traUing 
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ttaillng round the traps was not dlHindly marked in thd 
report : and that in fa£t it had happened a long time be« 
fore the plaintiff’s ^dogs were caught (which Was not 
denied }) and that there was no evidence that the traps 
were purpofcly fet to catch the plaintiff’s dogs ; contended 
the defendant had a right to fet the traps in his own ground^ 
and to bait them, for the purpofc of catching vermin 5 
and that he was not anfwerable if the dogs of other per- 
fons unlawfully trefpaffing on his grounds were caught 
in the traps* The owners of dogs had only a righuthat 
the dogs fliould pafs along the highways, with fome per- 
ibn to attend them and reftrain them, if fuch was their 
infl:in£t, from hunting the woods in quefl of game. If 
indeed the defendant had placed the traps fo near any of 
the public paths that a dog going along there with his 
matter mutt, notwithftanding rcafonable care of the maf- 
ter, in all probability be drawn into them, the defendant 
would be liable ; and fo he would if he ufed means for 
the purpofe of decoying them to the trap : but here the 
traps were fet for thd lawful purpofe of catching vermin 
in the defendant’s own ground 5 and if the owner of a 
dog likely to traverfe a wood in queft of game will carry 
him, or fuffer ^im to trefpafs, there, without reftraint, he 
mutt take the confcqucnces* 


Lord Ellenborough C. J. It appears by the evi- 
dence* reported, that the traps were placed fo near to the 
plaintiff’s court yard where his dogs were kept, that they 
might feent the bait, without Committing any trefpafs on 
the defendant’s wood. Every man mutt be taken to con- 
template the probable confcquences of the a£l he docs^ 
And therefore wlien the defendant caqfed traps feented 
with the ttrongett meats to be placed fo ne^ to the plain- 

' tiff’s 
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iUF’a boufe as to iDfluence the inftin£t of thofe animals 
^4 draw them irreii^ably to their €eftru£):ion, he mufl 
be cbnfidered as contemplating this pjobable confequcnce 
of his a€t. That which mightv^be taken as general evi* 
dence ojF malice againft all dogs, coming accidentally 
within the fphere of the attradion which he bad placed 
there, muft furely be evidence of it againft thofe in parti* 
cular which were placed neareft to the fource of attraction 
and within the conftant influence of it. What difference 
is there in reafon between drawing the animal into the 
trap by means of bis inftinCI which he cannot refift, and 
putting him there by manual force ? If a man knowingly 
keep a dog accuftomed to bite, and* any perfon coming 
by chance in his way be bitten, an adion lies againft 
the owner, though he had no malice againft the particu- 
lar individual. Here there is evidence that the defend* 
ant’s purpofe in fetting the traps 'was to catch dogs in 
general, as well as vermin ; for he afterwards recompenfed 
bis fcrvant for dogs taken in the traps# The rule there- 
fore, omnis ratihabitio retro trahitur 'et mandate xqui- 
paratur, applies to this cafe. Without, therefore, con- 
Cdering what had happened before the plaintiff came to 
his refidence in the defendant’s neighbourhood ; when 
be did come, he came to a place where the mifehief ex- 
ifted and continued to operate within the fphere where 
be might lawfully have his dogs, and which, in fa£l, did 
afterwards operate upon them to the plaintiff’s pre- 
judice. 


i8o8«. 

Towvtma 

WAT.tM. 


Gross J. I thbk there is evidence that the defendant 
meant to fet the traps for dogs as well as other unimals i 
becaufe when dogs were caught in them, he rewarded 
his gamekeeper at the rate of fo much a head. This 
VoL» IX. U there. 
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thftcforc was iSt evidence to be If ft to the jury of his 
intention to catch tfte plaintiff's dogs as well as othem 
It is true that the traps were fet in his own ground ; 
but a man mud not fet traps of this dangerous deferip- 
cion in a fituation to invite his neighbour’s dogs, and as 
it were to compel them by their indin£l to come into the 
traps. 


Lawrence J. There is no evidence of the defend- 
ant’s having trailed round the traps while the plaintiff 
was refiding at his houfe near the wood; but there is 
evidence of the traps having been baited afttr he^came to 
refide there ; and this, fo near to the plaintiff's houfe as 
to draw his dogs to them by their feent. The very ob- 
of baiting traps is to draw animals towards them by 
their inftinft from the courfe they are purfuing : when 
therefore the defendant placed iiis traps fo baited In a 
(ituation fo near to the plaintiff's houfe, as that his dogs 
kept there might feent the bait, he mud be taken to have 
contemplated the natural confequence* He did, there- 
fore, in the words of the declaration, entice the plaintiff’^ 
dogs, Sic. 


Lb Blanc J. The only quedion now is whether the 
evidence fuftains the vcrdi6f. If a man will put traps 
baited in places fo near the highway as that dogs palling 
along there will probably be attrailed by the feent into 
the traps ; that is evidence that he does the a£l for the 
purpofe of catching any dogs that may happen to pafs 
along there. When the evidence is that before the plain- 
tiff came to refide at his houfe, the defendant's game- 
keeper ufed to trail meat rubbed with annis feed round 
about the traps ; it is plain, that the intent v/as tb attraft 
12 all 
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all animals whofe infltina was governed by the fcent into 1808. 
the traps. Then, after the plaintifFcame to refide at his — — 

houfe, the placing thefe baited traps fo near to the plain* 
tiff’s premifes where he kept his dogs as to attract them 
by the fcent, mull be evidence to go to the jury, that 
iihe traps were placed there for that purpofe. 

Rule difcharged. 


Barker againji Blakes. 


MfinJayy 
Feb. ift. 


^HIS was an a£lion on a poHc7 of infurance on 
a quantity of oil by the fliip Hannah^ at and 
from Tork to Havre de Grace^ dated the 4th of 

* 803 } which was tried before Lord Ellenlo- 
rough C J. at the fittings at Guildhall after Hilary term 
1807, when a verdi£t was found for the plaintiff for 
45 ^- 2x. 8rf., fubjcft to the opinion of this Court on the 
following cafe : 

The infurance was effe£led on behalf of the plaintiff, 
an American citizen refident in America^ and the proprie- 
tor of the oil. The defendant fubfcribed the policy for 
100/. The oil was of greater value than the amount of 


I. It is no 
breach of neu- 
trality for a nt’u- 
tial /hip to car- 
ry tneiny’s pro- 
perty fiom its 
own to tlie ene- 
my’s country ; 
the voyage and 
commerce not 
being of a liof- 
tiJe defi riprion, 
nor other wife 
exprefsiy or im- 
pliedly forbid- 
den by the law 
or policy of 
this country ; 
though the neu- 
tral thereby fuh- 
jcdl his fhi|) to 
be detained and 


carried Into a Brhxlh port for the purpofe of fearch. And therefore a Britljh underwriter, 
after condemnation of the enemy's goods found on board, and liberation of the Ihip and 
the reft of tlie cargo, is liai it to the neutral owner ot goods infured in the fame fhip 
whofe voyage was fo interrupted ; cither as for a^total lofe, if notice of abandonment upon 
the lofs of the voyage be given in reafonable time ; or for an average lot's if fuch notice be 
given out of time. 

». Where a neutral (hip bound from America to Havre was fo detained and brought into 
a port ; and pendii.g proceedings in the Admiralty the king declared Havre in a 

ftate of blockade>, by which the further profecution of the voyage was proi ibited ; this was 
held a total lofs of the voyage, which entitled the neutral alTurcd to abandon. But 

3. The blockade of Havre having been publicly notified here on the 6ih of Septemtery and 
no notice oi abandonment given till the 14th of OEfober^ nor any exctife fubftnntiatcd for 
notgiving it fooner for want of competent authority belore, nor any new authority fliewri 
forgiving it then; held that the notice W'as out of time: and this, chough the pUiiuttf *s 
•gents in this country |iad np notice till the 17th of OBoher of the decree for reftorauon of 
the (hip and goods in queftion, which had been pronounced on the Sth of QSabtr^ 
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all the infurances made upon it. The (hip Hannah wai 
an American (hip^ duly documented, and failed from New 
Torhoxxtht voyage infured on the .2]th of July i803» 
with tlie oil on board \ and on the 17th of Augujl follow- 
ing was arrefted in latitude 49 degrees North, longitude 
8 degrees Weft, (being in the courfe of the voyage,) by 
The True Blue^ a Britjjb privateer, and fent into Brtftol^ 
where (he arrived on the 30th of the fame month. Havre 
de Grace is in latitude 49 degrees North, longitude (ix 
minutes £a(l. On the aift of June 1803 the following 
decree was iflued by the French Government, ** That 
<< from thenceforth there (hall not be received into any 
« of the ports of the French republic any colonial com- 
“ modity coming from Engli/b colonies, nor any goods 
coining direftly or indire£tly from England^ Con- 
<< fequcntly all goods and merchandize of Englijh ma- 
<< nufafturc, or coming from Englijh colonics, (hall be 
confifeated/^ On the 6th ot Sept, 1803 xht Britijh 
Government declared the port of Havre to be in a ftatc 
of blockade ; and fuch blockade has continued ever (ince. 
The (hip and cargo were libelled in the Cojirt of Admi- 
ralty by the captors : and on the 8th of OBober following 
the (hip and the oil in queftion, and the reit of the cargo, 
were, by a fentence of that Court, ordered to be reftored 
to the ufe of the owners ; fubjeft to the payment of 
freight and expcnces, but without cods or damages; 
except one box of books, which was condemned as 
French property ; and 53 hoglhcads of bark, and 364(1 
pounds of whalebone, which were then referved for further 
proof, and were ‘afterwards condemned as lawful prize 
by the following fentence. Hannah^ Auguflus Ryan, pth 
« Nov. 1804. No further proof having been exhibited 
of the property of 53 bog(heads of bark, and 3646 lb. 

« of 
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^ of whalebone; an 3 the JudgCi at the petition of 180&. 

on motion of coOnfeli by interlocutory decreci con- 
** demnefl'tbe (aid goods as good and lawful prize to 
ward Vincent Pauly commander of the private (hip of 
war True Blue^ in fight of his majefty's (hip of war 
Phoenixy JVm. Bater Efq. commander.” On the 14th 
of OSloher \ 803 the plaintilF^s agents in this country, who 
bad efFe£fed the policy, abandoned the oil in queftion to 
the defendant and the other underwriters, in proportion 
to their refpeftive interefts. The agents of the plaintiff 
were apprifed of the detention of the vefiel, ar^d of the 
fuit in the Court of Admiralty, foon after they rcfpec- 
tlvely took place ; hut were not parties to the fuit, and 
did not know of the reftoration of the vcflel and cargo 
until the 17th of OBohety three days after the abandon- 
ment. The plaintiff^s agents afterwards applied to the 
captain of the (hip Hannah to reload the oil and convey 
it to Havrfy which he pofitively refufed to do, and de- 
clared that he (hould fail direflly to New Tori. The (hip 
Hannah cleared out at Brijlol on the 20th of December 
1803 for Neiw Torky and in January 1804 failed for that 
place, leaving the oil in queftion at BrlJioL The oil was 
afterwards fold in this country by agreement, without 
prejudice to the queftion between the aflTured and under- 
writersj to the bed polEble advantage; and the lofs 
amounted in the whole to 45/. 2/. Zd. per cent., of which 
the freight and expences of redoration, paid under the 
fentence of the Court of Admiralty, amounted to 20/. 

19/.; that is, the freight alone to 12 per cent., the ex- 
penccs to 8/. lyr. per cent. The que(!ion for the opi- 
nion of the Court was, Whether the plaintiff were entitled 
to recover the whole, or any and which of the faii fums ? 

U3 ^ If 
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i8.o8« If the Court fliould be of opinion thjit he was entitled to 
recover any thing, the verdi£i was to be entered accord- 
• otherwife a nonfuit was to be entered. The cafe 
Blaxes. argued in laft Michailmas term, when 


Abbott for the plaintiff contended, firft, that the infur* 
ance was lawful at the time it was made, being upon a 
neutral fiiip, for a voyage from the neutral’s country to a 
port in France^ which it was lawful for the neutral to 
make, though France was at enmity with us ; and fuch a 
voyage was not in contravention of any law of this coun- 
try. 2dly, That the lofs of the voyage, which entitled 
the affured to abandon, was derived from the original a£k 
of detention, without which the fliip and cargo would not 
have come within the prohibition of the French decree of 
the 28ih of June 1 803 ; nor would the blockade of Havre 
by the BritiJIj Government on the 6th of September have 
operated upon the voyage infured. Then even admitting 
that it was lawful for a Brit'^j fhip to bring the American 
into a Bri i/b port in order to fearch for cnemy^s goods, 
yet it was not unlawful for a BritiJIj underwiiter to in-* 
fure the neutral againft the lofs and exptnees confequent 
on fuch injurious detention, after the fhip and the goods 
in queflion were reftored by thefentence of the Court of 
Admir ilty. The neutral owner is in no fault becaufe 
his goods are embarked in a fhip in which enemy’s goods 
are alfo loaded. If tliere had been Engit/h goods on board 
the fame (hip, and a French cruifer had flopped the Ame^ 
rican and taken her into another port, where the Englifb 
goods were feized and condemned, and the others liber- 
ated, it cannot be difputed but that the underwriters 
would have been liable to indemnify the ezpences in- 
curred 
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purred {yr the neutral. The cafes of Furtado v. Rod^ l8o8* 
^ers (a)f Killnrr r* Le Mefurter (4), and Gamha v. Le ^ ^ 

Mrfuritr (tf), which were infuranccs of enemies’ pro- iagamn 
perty, do not apply : and in Lubbock v. Potts (rf), the Court 
feemed to think that an infurance againft Britijh capture^ 

Jevzurti ond detention^ generally, muft be conftrued as 
tending only to cover unlawful capture, &c. j or that 
even extending it to temporary lawful detention, with- 
out any fault of the aflured, it would be good. 2dly^ 

He contended that the abandonment was in time. The 
fliip and cargo were not ordered to be reftored till the 8th 
of OBober, and on the 14th the plaintiff’s agents aban- 
doned the goods infurtd to the underwriters, three d^ys 
before they kne^w of the decree for reftoration. That the 
voyage was loll is clear ; and unlefs it were neceffary for 
the affured to abandon immediately after notice of the 
detention, or of the blockade of Havre by our Govern- 
ment on the 6th of September^ there feems no reafon why 
the eledion (hould not be open to his agents while they 
ftill remained ignorant of the event. 

Scarlettt contri, contended, firft, that at any rate the 
plaintiff could only recover for a partial, and not for a 
total lofs ; the abandonmen*’ being out of time, 'i’he 
principle to be collcded from all the cafrs is, that where 
the voyage is loll, but the property is faved, the owner 
mud abandon, if at all, in the firll intlance; and cannot 
wait to fee whether he can profccute the voyage to ad- 
vantage, and afterwards cleft to abandon whc'ri he finds 
he cannot. And therefore in Anderfin v. The Royal 
change Company [e)^ where notice of abandonment was 

£a) 3 Bof, est JPatl, jji. (k) 4 Baf, 30 . (t) 407. 
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not glrfti till i8 days after notice of the lofs hy the agent 
of the aflured, it was held too late. Now here the reflet 
was detained on the 17th of Augujl\ and taking that to 
have put an end to the voyage^ and to have entitled the 
plaintiff’s agents to abandon, they did not abandon till 
nearly two months after. But if the blockade of Havre 
on the 6th of September be the event to be looked to as 
putting an end to the voyage that was an of our own 
Governtnent, againft which the underwriters cannot be 
taken to have infured, according to Hadkinfon v. Robin^ 
fon{a). Neither can tht French decree of the aid of 
June 1803 be confidefed as a peril infured againft. The 
queftion mull therefore reft on the ground of the original 
detentipn ; and if that put an end to the voyage, the 
alTured (hould, without waiting for events, have given 
immediate notice of abandonment. At any rate, if the 
blockade by our Government on the 6th of September be 
confidered as a new contingency which defeated the 
voyage, on which a new right of abandonment attached, 
notice of abandonment (hould have been given imme- 
diately afterwards i and it capae too late after the decree 
for re ft oration of the goods on the 8 th of October^ But^ 
adly. The lofs did not happen from any rifk within the 
policy. The detainer of the (hip was clearly lawful, and 
foine of the goods found on board were a£lually con- 
demned as prize : and the policy does not extend to in* 
demnify the aiTured againft the confequences of a legal 
detention by a Britifb captor. The law knows no diftinc- 
tio;i in this refpefk between the owner of the (hip and the 
owner of goods on board it. The latter muft take the 
fate of the (hip owner with refpcA to infurance* If a 
fliip be not fea* worthy, or be warranted neutral and do 
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any a£l to break its neutrality ; though the owner of 
goods on board have no control over the z&s of the (hip, 
and be in no fault, his infurance is equally avoided. Fur- 
tado V. Rodgers [a\ was the cafe of an infurance from 
Bayonne to Martinique and back again, made during peace ; 
and on the breaking out of the war with France after- 
wards, the (hip was captured at Martinique : but the 
ground of the deriiion there was, that where a Britijh fub- 
jeft infures againft capture generally, there is an implied 
exception of capture by the authority of our own govern- 
ment, though fttbfcqucntly given. Kellner v. Le Mefurier 
{i)f followed upon the fame ground. The capture -of 
any neutral can only be juftified by the fubfeqaent con^ 
demnation ; and the cCptor a61s at the peril of difproving 
the neutrality, or (hewing fome juft ground whereby the 
privilege is forfeited by an zQ, done in prejudice of the 
belligerent. If a neutral (hip in aid of the enemy by 
prote£ling his goods, and it be lawful for a Briti/b (hip to 
feize the neutral and bring her into port for the purpofe 
of fearch, and the event juftify the feizure; it is as much 
againft public policy tofufiera JJr/C^fubjed! toinfureagainft 
fuch feizure and the neceflary confeqoences oY it, as to 
infure againft the capture of an enemy’s (hip. This queftion 
did not occur in Lubbock v« Potts (c), and what fell from 
the Court incidentally in courfe of the argument mull 
be taken with reference to the cafe in judgment, which 
was that of a Britijh (hip infured againft Britifb detention, 
&c. by which the Court fcemed inclined to underftansi 
illegal detention ; or at lead; legal detention, which was 
only temporary, but which might occafion the loft of 
the markets 
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Abbott in reply. As to the queftion of timely abandott- 
ment 5 there is no precife period for it ‘i the law only 
requires it Ihould be made within a reafonable time. Now 
till the 6th of September when Havre was declared to be 
blockaded, the aiTured might have intended to purfue 
the voyage when the Ihip and cargo were liberated : but 
the blockade was a new and unforefecn occurrence arifing 
^ut of the detention of the (hip ; and the queftion is 
whether it were unreafonable to wait after that till the 
14th of October before the notice to abandon was given: 
for as to the French decree, it was then doubtful whe- 
ther it would be deemed to apply to a neutral who was 
forced into an enemy’s port. As to the lad and principal 
point, Kellner v. Le Mejurier was certainly decided on 
the ground of its being enemy’s property ; for the plain- 
tiff declared on a lofs by capture prize by the King j 
and this was relied on in the judgment there given {b). 
And all the cafes where the objediion has been fud^iined 
in the cafe of a neutral were founded upon unlawful a£ls 
done by the neutral^ which didinguifhes thofe cafes 
from the prefent. Suppofe the enemy was blockading 
a port of this kingdom, and a neutral in attempting to 
force the blockade was taken) though the lofs would be 
by his own ad, yet a Britijh underwriter would be liable. 
If the objedion were to prevail on the general ground 
ifi this cafe, it would in tffed be declaring, that any in- 
furance of neutral goods from a neutral to an enemy*s 
country, though in a neutral (hip, was illegal. 


The Courts from the eatenGve confequences involved 
in the determination of the general quedion, wifhed to 
bare bad the cafe argued again i but underdanding that 

W 4 4®*' 
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yalue of the property was inconfiderable, and that 
the parties were difinclined to incur any. further expencci 
they faid they would confider of it, and give their opi- 
nion another time. And now, 

ILord Ellbnborough C J. delivered judgment* 

This was an a£^ion on a policy of infurance, dated the 
4th of Augujl 18031 on a quantity of oil belonging to an 
American proprietor, (hipped on board an American (hipt 
the Hannah^ on a voyage at and from New Tori to 
Havre de Grace* [After ftating the cafe, bis Lordfiiip 
proceeded.] 

The whole amount of lofs claimed on the part of the 
plaintiff is 45/. a/. , confiding of aoA'apx., the freight 

and expences paid under the fentence of the Court of 
Admiralty, and 24/. 3X. the difference, IprtTume, 
between the invoice value of the* oil in America^ and the 
proceeds of the fale here. The defendant contends, that 
the plaintiff is at any rate not entitled to recover the latter 
item of lofs } his claim thereto being merely founded on 
an abandonment which was not made, as the defendant 
infiffs, in due time* But he further contends, that the 
plaintiff cannot by law recover at all, even to the extent 
of the average lofs of his freight and expences, under this 
policy ; and that to allow of fuch a recovery would be to 
allow of an indemnity being afforded, through the me- 
dium of Britijh infurance, to neutrals, ading in contra- 
vention of the intercfls and policy of Great Britain^ in 
the carrying of the goods of its enemies. That in fo 
doing the neutral had, in effed, violaled the duties of 
his neutrality, and affumed a hodile charader in refped 
to this country. But it does riot appear to u$ that this 
general objedion to the plaintiff’s right to recover is well 

foundpd. 
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founded. The American was at liberty tor purfue hiS com* 
merce with France, and to be the carrier of goods for 
French fubjc£^s %* at the ri(k indeed of haring his voyage 
interrupted by the goods being feized \ or of the vefTel 
itfclf, on board of which they were, being detained, or 
brought into Britijh ports, for the purpofe of fearch : but 
the mere a£l of carrying fuch enemies’ goods on board 
His reiTel conftituted no violation of neutrality cm thef part 
of the American ; nor did the arrell and detention of his 
velTel, for the purpofe of fearch and eventual condem* 
nation of the goods which might be found on board be- 
longing to the enemy, form any breach of our duty 
towards the American. The indemnity fought under 
the policy in this cafe is not an indemnity to an enemy 
or to a neutral forfeiting his neutrality by an a£b hoftUely 
done by him againft the interefts of Great BrUain i but 
an indemnity to a neutral, as hich, againft the confe- 
quences of an zd innocently and allowably done by him 
in the exercife of his own neutral rights •, and as inno- 
cently and allowably to a certain degree controlled and 
interrupted on our part, in the exercife of our rights, as 
belligerents, againft enemies’ property found on board 
the ihip of a neutral. Thefe rights, though they are in a 
degree adverfe to each other, do not,^ therefore, in the 
exercife of them, neceffarily place cither party in the fitu- 
' ation of an enemy to the other. The various competi- 
tions for commercial advantage and fuperiority, which 
take place between different nations ; their mutual ex- 
cluCons of each other by their refp€£iive municipal 
regulations; are fo many a£lsof adverfe policy and con- 
£i£ling rights, exercifed towards each other; but they occur 
without producing any breach of national an)ity. And it 
Jias never yet, in any inftance, that lam aware of, b^en held 

a breach^ 
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a breach of implied duty in the fabje£ls of either date to 
lend their aflidance by» infurance or otherwife to fuch 
rival or exclufivc commerce or intercds of the other. 
Cafes of exprefs public prohibitiony and that degree of 
aiTidance to enemies which conilitutes a fociety in war 
againfl; any particular (late^ fall of courfe under a different 
conliderationi and are neceffarily to be underffood as in* 
terdi^Slcd fubjefts of infurance in every country to which 
this fpccics of contradl is known. The voyage and com* 
merce^ therefore, in the courfc of which the veffcl carry- 
ing the goods infured was in this cafe engaged, not 
being cither of a hoftilc defeription, nor in any other way 
exprefsly or impliedly forbidden by the law or policy of 
this country, the general obje£lion to the plaintifTs re- 
covering at all under this policy of affurance falls to the 
ground. Which brings the cafe under our confideration 
to this point, Whether the plaintiff be entitled,, nnder the 
circumftanccs, to recover as for a total lofs, or for the 
freight and expences adjudged by the Court of Admiralty 
to be paid, as an average lofs only. 

In order to entitle himfclf to recover as for a total lofs, 
the plaintiff muff effablilh two things : Firff, That a lofs 
^ the voyage (the only defeription of lofs which can be 
contended for in this cafe, as the goods themfelves have 
been ordered to be reffored, and are capable of being {b,} 
was occaftened hy the detention in queflion^ which continued 
until and after the blockade took place, which rendered 
the profecution of the voyage to Havre no longer prac- 
ticable : and, fecondly, (fuppofing a Jofs fo occafioned to 
be a total lofs, “ by detention,” within the policy ;) that 
the abandonment of the goods was made in due time. And 
thinking, as we do, that the impofiibllity of profecuting 
the voyage to the place of Jeff ination, which arofe during 
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and in confcquence of the prolonged detention of the fliip 
and cargo, may be properly confidered as a lofs of the 
voyage ) and fuch lofs of voyage, upon received prin- 
ciples of infurance law, as a total lofs of the goods which 
were to have been tranfported in the courfe of fuch 
voyage ; provided fuch lofs had been followed by a fuffi- 
ciently prompt and immediate notice of abandonment. 
We are of opinion, however, upon the authority of the 
cafes adverted to in the argument, that this abandonment 
which was made on the 14th of 0 / 7 . 1803, above five 
weeks after the blockade of Havre had been publicly no- 
tified ; the lateft event to which the lofs of voyage is 
capable of being referred ; was not made within thofe rea- 
fonable and convenient limits of time which the law al- 
lows for this purpofe. And it is to be obferved, that no 
cxcufe for the latenefs of the abandonment is offered on 
the fcore of any want of competent powers in the parties 
making the abandonment : as they do not appear to have 
been furniftied with any other powers for this purpofe at 
laft, than what they muft be fuppofed to have originalljr 
poffeffed, if they ever had any. The lofs in queffion 
mud, therefore, for want of a timely notice of abandon- 
ment, be regarded merely as an average lofs \ and the 
verdift muft of courfe be reftridlcd to the fum of 20/. 19/. 
the amount of the freight and cxpences to which 'the 
affured was fubjcfled by the fcntencc of the Court of 
Admiralty. Judgment for that fum, and no more, muft‘ 
be given accordingly. 
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The Kino againfi The Inhabitants of Ripon. 


rjptlE feffionsi on appeal, quafhed an order of jufticesi 
for removing Elinor Forton, a pauper, from the town- 
ilhip of Ripon in the Weft Riding of the county of Torkf 
to the parilh of Dar/rVig/or/ in the county of Durham \ 
fubje£l to the opinion of this Court on the following 
•afe : 

The pauper Elinor Forton^ being 23 years of age, was 
put apprentice by her father-in»law with her own confent, 
to one Hu/bands in Hunton. She was prefent at the 
making of the agreement ; but the indenture was only 
executed by the mafter and her father-in*law, but not by 
herfelf : neither was it ever tendered to her for that pur- 
pofe, though (he lived under it with her mafter for near- 
ly 12 months in Hunton, The Seffions were of opinion 
that (he gained a fettlement in Hunton. But when the 
tafe was cailed,on 


AnindentUfv 
bindings an adult 
as an appren- 
tice » which was 
not executed 
by lierfclf, but 
only by her fa- 
ther-in-law and 
the mifter, 
though with her 
content, does 
not conilitutc 
her an appren- 
tice j and con- 
fcquently no 
fettlement can 
be gained by her 
under fuch iiu 
denture* 


The Court a(ked whether it were pofTible to maintain 
this to be a competent binding of an adult who was no 
party to the indenture ? The relation of mafter and ap- 
prentice did not exift. 


Pari and Hullock who were to have argued in fupport 
of the order of fe(fions admitted that they could not fup- 
port it. 


Dampier and Scarlet contra. 


Order of fefSons quafhedr 
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A captiFn in the 
militia re ceiving 
his pay and con- 
tingent allow- 
ances, before his 
qualification 
was properly 
authenticated, 
is not cjeecutw^ 
ttny p(nuar di- 
rc^fed by the 
errilitia aft of 
tlie 42 G. 3. 
^•90 to he exe- 
cuted by cap- 
tains, io as to 
bring him with- 
in the penalty 
•f the 14th 
claufe ; the re- 
ceipt of fuch 
pay and allow- 
ances not being 
provided for by 
that ftatute, 
even if any 
other than afts 
of military dif- 
cipHne were in- 
tended to be fo 
prohibited. 
Though a penal 
sftion be re- 
moved out cf 
the proper 
county into an- 
other for trial, 
yet the caufe of 
f ftion mull ftill 
be proved to 
have happened 
within the pro- 
per county 
where the ve- 
nue is laid. 
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Robinson qul tam againfi Garthwaite# 

JN debt for penalties of lopA alleged to have beei|!n* 
curred by the defendant under the militia ad of the 
42 Geo, 3. c. 90./. 14. the 4th count of the declaration, 
on which the plaIntifF took a verdid, ftated that the de- 
fendant, a captain in the 2d royal Surrey regiment of 
militia, executed certain powers direded by the (latute 
to be executed by captains, viz. by aEling as a captain in 
the faid militia, without having delivered in fuch fpccific 
defeription of his qualification as is required by the lla- 
tute, whereby, &c. The venue was laid in the county 
of the town of Kmgjlon upon HuU^ and the caufe was 
tried at Torkhtloit Chainhre]. when it appeared that the 
defendant was duly qualified to hold his commiffion as a 
younger fon of a perfon felfed of an eftate of above 600/. 
a-ycar, but In the firft defeription of his qualification fent 
into the clerk of the peace, as required by f* 6 . and 12* 
of the ad, there was a defed in omitting to ftatc the 
pariflics wherein the eftate was fituated, which was after- 
wards redlfitd by fending in a proper defeription of them. 
The plaintiff however proved, that prior to the miftakc 
being redified, 'the defendant had aded as captain upon 
the parade, and at the guard-houfe, and had alfo fat as 
prefident of a court martial \ but it appearing afterwards 
that thefe ads were all done in the county of Tork where 
the trial was had under the ftat. 38 Geo, 3. r. 52, and not 
within the county of Hull where the venue was laid, 
the learned Judge held that they could not be received in 
evidence : for though as to the latter inftance, the fen- 
tence of the court martial was afterwards read and exe- 
cuted 
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tutcd at the citadel in Hull^ yet the defendant was not 
proved ta^have been prefent there upon theoccafion. The 
only proved tp have been done by the defendant in 
Hull previous to the completion of his qualification, and 
which was contended to be the ctecution of a power 
diredled by the ftatutc (a), to be executed by captains^ 
Vrzs the receipt of his pay and contingent allowances^ as cap- 
tain, at a banking houfe in HulL And on this a verdi£i 
was taken for the plaintiff on the 4th count, with liberty 
to the defendant to move to enter a nonfuit. 

Path in the laft term moved for a rule for cnteriitg 
a nonfuit, on the ground that the receipt of the defend- 
ant's pay and contingent allowances was not the execu- 
tion of any power direflcd by the ftatute, as no provifion 
was therein made for any fuch payment ; even if the aSl: 
of receiving money could be confidered as the exercife of 
a power. He alfo moved in arreft of judgment, becaufe 
it was not dated in the declaration in what way the de- 
fendant had a^ed as captain \ fo that he had no notice 
what he was to anfwer ; and this too in a penal aftion* 
A rule nlfi was^granted on both points ; which came on 
now to be difeufled ; when, after hearing Topping and 
Richarifon^ who file wed caufe Sgaind the rule. 

The Court {h) were clearly of opinion that the rule for 
entering a nonfuit fiiould be made abfolute. This being 

(«} 5 e&. t4« coa^s, ** That if any perfon (hall execute any of the 
** powers hereby dircftecl to be executed by captains, not being cjualified 
•* as aforefaid, or without having delivered in fuch fpecific dwfeription 

of his qualiftcatlon as before icquhed, &c. he (hall forfeit 100/.” &e. 

(S) Lawrenci J. wasabtent on thl day, afiTiftiog the Lord Chancellor 
oti the hearing of^i caufe in tlic Court of Chtne^ry. 
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iBoK a penal a£Hon, the claufe giving the ‘penalty ought not to 

be extended by conftruflion bcyonld the plain words of it,' 
Robikson . . 

qui tarn which confiiicd the ofFeiice to the executing any of the 

€ar?hw^ite. powers directed by the aft, without the qualification re* 
quired. The receipt of the pay and contingent allow- 
ances of a captain was admitted not to be provided for by 
the aft in queftion,and therefore at axjy rate fuch receipt 
was no execution of any power direJ^cd by the aft to be 
executed by captains ; even if ahyiftlTng more were in- 
tended by that claufe than to futjeS unqualified officers 
to the penalty if they executed any aft of military dlfci- 
pline 5 which Lord Ellenhormgh inclined to queftion. 

Rule abfolutc for 
entering a nonfuit- 


Ti\ineJ'lAyi Phillik againji Bacon, 


In an adion on 
the cafe a5:3inft 
the fheri/F for 
ncjirligent and 
wrongful con • 
clu£l in con- 
ducing the fale 
of the plain- 
tiff’s goods 
under a wiit of 
fieri facias, by 
which they 
vfcrc fold much 
under value, 
where, in fiat- 
ingtheiruhftance 
of the writ, the 
count alleged 
that the flieriff 
was command- 
ed to levy 
awarded to 


^HE firll count of the declajatlpn dated, that on the 
25th of April 1806 a non, opjittas fieri facias writ 
ifiued out of 3 , R, direfted to the (lierifiF of Glamorgan, 
by which writ the king commanded the faid flicriff that of 
the goods and chattels of the plaintiff in his bailiwick he 
ftiould caufe to be levied as well a certain debt of 254/- 
which J. Caf^ron in the faid court had lately recovered 
againft him, as alfo 80/. which were awarded to the faid 
J, C. for his damages which he had fudained by occafton 
of the ^detaining the faid deity whereof the plaintiff w^as 
convifted ; and that the (heriff (hould have that money 
before the king’s judices, &c« on a certain day therein 


y. C. for his ^ 

Jamagrs fuftained ly occafion of the deta'xmng tht dehty that is proved by the writ which Rated 
that the Soj. were awarded to J, C. for .his damages fuRained as *tueli by reajfhn of 
the dfU for his cojit^ i included in tlie word damagts* 
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mentioned, and long fihcc pafled, to render to the faid 
J. C. for his debt and damages, and Ihould have there 
then that writ: which writ afterwards, and before the 
return thereof, to wit, on the 29th of April 1806, was 
delivered to the defendant, who then and until after the 
return thereof v/is fheriff of Glamorgan^ to be executed 
in due form of law ; by virtue of which writ the defend- 
ant, as fuch fheriff, before the return, feized and took 
into his polTeflion divers cattle, goods, and chattels of the 
plaintiff, of the va1u^^ftTttc5t57r^. ind proceeded to the fale 
thereof, and fold the fame under and by colour and pre- 
tence of the faid for prices amounting in the whole 
to a fmall fam, to wdt, 200/. And the defendant, not 
regarding his duty in that behalf, as fuch fheriff, but 
WTongfully intending to Injure and prejudice the plaintiff 
in this refpeft, wrongfully and injurioufly condu£lcd 
hlmfclf fo negligently, deceitfully, fraudulently, and im- 
properly In the fame proceeding to the fale of and felling 
the faid cattle, good^, and chattels, upon that occafion, 
tliat by reafon of fuch his iiegle£l:, deceitful, fraudulent, 
and improper condudt; the fame were fold for much lefs 
than the real value thereof, and than the fame might and 
ought to have been fold for by him, had he conduced him- 
felf with due care and diligence, and uprightly and properly 
in that behalf, viz. at prices amounting in the w^holc to 
1000/. lefs than the real value, or lefs than they might or 
ought to have been fold for. There were other fpecial 
counts to the like cffcfil : and there was a fifth count, in 
trover, for fo many horfes, 8cc« and pipes of wine. 
Pica not guilty. 

The cafe was tried before Macdonald C. B. at 
fori \ and by the words of the writ when produced the 
iheriff was commanded to catife to be levied of the plain- 
31 a tiff’i 
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iSoSf goodSf &o. as well a certain debt of ijV’ 

-— - (( Court had recovered againil hinif as 

0gMnfi alfo 8oj. which in dur fame Court were awarded to 
* •• the faid y. C, for his damages which he had fuftained 

as well by reafon of detaining the faid deltf as for his 
<< cojis and charges by hino about his fuit in that behalf 
expended, whereof the faid R. M. P. (the plaintiff) 
is convi£ied|*’ &c» In the refult, the cafe did not 
go to the jury on the count in trover, but only on the 
fpecial count ; between which and the writ it was ob],e£l* 
ed that there was a material variance ; the writ declared 
on dating the 80s. to be awarded to y. C. for his 
^damages fudained by occafion of the detaining the faid 
debt the writ proved dating the 8o/* to be awarded 
for his damages as nvell by reafon of detaining the faid 
debt, as for his cofts and charges, &c/* The Chief Baron 
referved the quedion, but let the cafe go to the jury, 
who foupd a verdi£l for the plaintiff for 500/. damages \ 
and the defendant had leave to move to fet afide the 
verdlfl and enter a nonfuit ; for which he obtained a rule 
aid in the lad term. 

Dauneey,y Sevan, Clifford, Abbott, and Peake, now (hewed 
caufc againd the rule. The very words of the writ, which 
was only inducement to the aflion, and not the giff of 
it, need not and are not affefled to be dated in the count, 
but it was fufiicient to date the fubdance and legal effefl 
of it {a). This differs the cafe from Paynes v. ForreJl {Jb), 

(«) Per BnHer J# in Cniinnet^. BbilUp, 3 Terw 646. and In Atf * 
gtrftiin V. ClarJit, 4 Term ReJ>, B16. King V. I Term Rep. 235. 

Btndrey, V. Spencer, ih. 238. Cuming y, Sibhy, ib, 239. ajfd If^arre v. 
Betrhin, 9. H. Blete. iii% 

(S) 2 Stra. 892. 

Coy 
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Coy V. Hymas {a\ and other cafes where the record de- 
clared on was the gift of the a^ion ; and alfo from Brif- 
tofv V. Wright (^), and other cafes of declarations on con- 
tra£lS) for the like reafon. The c^s arc a part of 
the damages fuftained by the detention of the debt, and 
the word damages is fufficicntly large to comprehend eojis. 
This appears from the old entries. Cliff's Entr. 850. 
pi 43. Raff. Entr. 194. pi 4. Co. Entr. 147. 150, 151, a. 
So in Cc. Liu 257. where Littleton mentions damages 
Lord Coke fays, that effs are included : and in 2 Inff. 288. 
he fays, cofts are in law fo coupled together as they are 
accounted parcel of the damages* The very writ of fieri 
facias in debt (r), fo confiders them ; for after command- 
ing the flicriff to levy for the damages and cofts, it direfts 
him to have that money before the king at Weffminffer 
to render to the plaintiff for his debt and damages afore- 
faid. They alfo cited for the fame purpofe Pilfold'% cafe {d)y 
Wentworth v. Squibb (/), AJbmore v. Rypley (/*), Gren*^ 
ville V. Sandwich (g)^ and Witham v. Hill (h). 

There was another point made in argument, whether, 
fuppoGng the variance to be fatal the plaintiff might not 
refort to his general count nn trover, upon the ground 
that the fale having been grofsly fraudulent, and the coii- 
du£k of the officers highly culpable ; being founded, as 
was alleged in a confpiracy to defpoil the plaintiff of his 
property ; it avoided the proteflion of the writ to the flie- 
tiff, under which it was pretended to be made. But as 
it became unneceffary in the refult for the Court to give 
any opinion on this point, the fa£ls on which it was raifed 


(a) 1 Stra. I171. and Barrtei v. CorflantinCf Yclv.^^, 

(^) P^ugt* 665. (r) 4 Prm^, 465^ 6. (d) 10 Ce, 

(;) 1 64P. (/) 410. 

7 ' 9^’ ll iJO’yfnvers, 461. (£•) 91; 
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arc not ftated* The authorities referred to were the fix 
carpenter!* cafe (a), where it was rcfolved that where 
entry, authority, or licence is given to any one by the 
law, and he abufes it, he (hall be a trefpaiTer ab initio* 
Freeman v. Blewitt (^), and 20. Fin. jlbr, 501.//. 16. 

The Attorney General^ Jervis ^ Wigley and Hall^ contra, 
infided upon the variance between the count and the 
writ proved ; the latter of which ftated that the damages 
were given for two things, the detention of the debt, and 
the cods of fuit ; whereas the writ fet forth in the count 
only alleged the damages to have been given for the de- 
tention of the debt* It was necefTary for the plaintiff in 
charging the (heriff with negligence and improper con- 
dudi; in the execution of a particular writ to fet out that 
writ ; and the variance, it was faid, was in matter of 
defeription, which is fatal, according to the rule lately 
laid down in Purcell v. Macnamara (c). They obferved 
that in Pilfold\ cafe {d) Before cited, the word damna 
was admitted to have two feveral fignifications in law ; 
the one proper and general, which included coJls\ 
the othfer relative and ftridi:, which excluded them : and 
that damna pro injuria iliata, et pro expends litis, were 
two diflindl things s and this diflindlion is an anfwer to 
all the other authorities cited, where the word damna or 
damages was ufed in its general fignification. But in 
the writ proved it is plain, that the word cojls is ufed ia 
contradlftindlion or fuperaddition to damages for the de-* 
tention of the debt} and therefore the word damages 
muft there be taken in its relative and drift fenfe. If 

{a) 8 Co, 146. (i) Salk. 409. and j Ld. Ray. 632. 

(c) Ante, 157* (d) 10 Co. JiS, k iiy. a. 

the 
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the declaration had merely dated, that the plaintiff had 1808. 

recovered fo much for his damages ; that might have •— — — 

* ' , . nil Phil r rF9 

been fufficient; but going on to date that the damages agmnji' 

awarded were for detaining the debt; the allegation was 
difproved by the writ. The cafes of King v. Pippet^ 

Cuming V. Sibley^ Hendray v. Spencer^ and Warre v. Har» 
bin^ were confidered, whether rightly or not, as allegations 
of fubftance, and not of defeription. But in Rajiall v. 

Stratton (a), a declaration on a judgment for cods, dating 
the aftion to have been brought againd one defendant 
only, when it was againd two, was held to be fatal : and 
yet the other defendant having been outlawed (b), judg- 
ment for the cofts could only have been recovered by 
the one who fued on the judgment ; and therefore in 
fubdance it was the fame thing. So in Savage v. Srniti 
(c), in debt againd a bailiff on the dat. 1^8 isViz. for ex- 
torting illegal fees in'execufing a fieri facias; even aflum- 
ing that the" plaintiff nefedTlorlnive fet out the judgment 
on which the writ was founded ; yet having fet it out, 
he was held bound to drifl: proof of it as dated. 


Lord ELlenborough C. J. Two points have been 
made, one of which it is not neceffary to decide; becaufe 
if the judge did not leave the cafe to the jury upon the 
count in trover, no quedion can arife on it. But if the 
quedion had arifen, as at prefent advifed, I (hould have 
inclined very drongly from the argument I have heard to 
have held, that if the fheriff, or his officers ailing for 
him, depart fo entirely and fcandaloudy from their duty 
in making a mock fale of the goods in the manner which 
has been reprefented to us, it could not be confidered as 


(«) I H. £/ac* 49. Vide S.C. a Rep. 366. 

(e) 2 Blac^ Rep. iioi. 

X 4 a fale 
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a (ale in obedience to the writ of fieri faciati but rathet 
a eonfpiracy to defpoil the phintifF of his property, and 
would bring the cafe within the principle of the fix car- 
penters* cafe^ and make the (herlflF a trefpafTer ab initio. 
To be furc the inftanccs there put are, with one ex- 
ception, where the officer afts under a general warrant 
of law, and not by a particular mandate (n), as here \ 
but one inftance is that of a purveyor taking cattle by 
force of a commiffion for the King^s ufc ; where the 
felling of them afterwards in the market made the firft 
taking wrongful. This point however is now with- 
drawn /rom the confidcration of tfie Court. With 
refpeft to the other point, on the variance, I adhere to 
the diftinftion which was taken in Purcell v. Macna* 
tnara (i), between allegations of matters of fubfiance and 
of defeription. If the pl aintiff had underta ken to fet out 
the writ in ipfis verbis, or with a prout patet, &c . it would 
have fixed him to prove it exaftly as he had deferibed it : 
but here all that he undertakes to do is to date the fub- 
ftance of it, and he does this by Hating that the writ wasr 
to levy 254/. for the debt and 80/. for the damages occa- 
fioned by the detention of the faid debt : apd this is fiib- 
ftantially proved. The objeSion is that by the writ 
itfelf it appears that the 80/. was awarded for the damages 
which the plaintiff had fuHained as well for detaining 
the debt as for cojls. But cojis are a confequence by the 
(latute of Gloucefler of detaining the debt, and are part of 
the damages. In contemplation of law the word damages 
emphatically includes cq^^s. It is fo confidered by Lord 
Coke, and in the various authorities which have been 
eited. Cqfls therefore properly fall under the nomep 

(«) Vide Cafes coUeded in 20 yin, Akr, Trefpafs. 501, 502. 

(^) i6tK 

gencr;Up 



IH THE Fortt-exomth Year oe GEORGE IH. 

generale of damages ; and the whole Eox. may projterly 
be dated as awarded to be levied for damages fuftained 
by occaCon of the detaining of the debt ; though if it 
were neccfTary to eome to a fpecifieation of the compo* 
xient fum of 8o/. it would appear that part of it was for 
the cods. The detention of the debt is the caufe of 
damages both in the peculiar fenfe of the word, and in 
refpe£i of the cods. In the cafe of Grenville v. Sandwieb 
the error imputed was only repelled on the ground that 
the damages included the cods. 

Grose and Le Blanc, Judices, afTented (a\ The 
latter obferved, that it was admitted that if the allegation 
had been general, that the Sox. were awarded to the 
plaintiff for his damages^ that would have done. Then 
what difference does it make when it is .faid for his da- 
mages fudained by occafion of the detaining the faid 
debt the cods being a confequence of fucb detention, 
and the law coupling them together under the general 
name of damages. The fubdance only of the writ being 
(tt out, the allegation was fubdantially proved. 

Rule difeharged. 

[4) Mr. Junior Lewrenci wai 
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Tri^, Goodright, on the Demife of Ann Hoskins, 

Feb. 5HV ^ 

again/i Thomas Hoskins, 

r.y a bcqueft of *^1118 was an cjeflmcnt for a mcffuaee and lands. 
JeAlehoid to ^ ^ 

until bis {tided) Rcjkief, in the parifli of Saint Allen in the 

Jm T. (hall at- r ft j t * i 

tatn 21 , and no county of Cornwall^ and the demife was laid on the 13 th 
'die of March 1 805 . At the trial at Bodmin^ before Graham B. 
^ verdid was found for fhe plaintiff, fubjed to the opi« 
younpr bro- ^j^jg Court on the following cafe : 

furviving or »t- ^ohn Hojkins was poffeffed of the premifes in queftion 

taining 21, as , on- ^ 

aforefaid ; with fOT a term of 99 years, Itill fubfiiting, and alfo of other 

leafehold premifes, called Bofmellach. On the 17 th of 

""'^ving two fons, Richard and Nicholas, 

w/thebeque'ft* Richard having nine children, of whom Thomas, 

ot them to r:% Johny Richardy and Doroth^y were four : "^ohn Ho/kins 
family on his ... ... ^ 

reiinquiflimcnt made his will, in which, after giving to his wife, Ann 

of a certain rr/». • /-/rivi- . 

claim, which he mjkinsy an annuity of lo/, for her life, payable out of his 

lldd*^that^T.^n intcrcft in the leafehold premifes of Bo/Tvellack^ and 20/. 

ai*took"*hT worth of fuch articles of houfehold furniture as (he fliquld 

fa^y^mpiicr^^' fcleft, are thefe words ; I alfo give and bequeath unto 

tion 5 my beloved fon Richard Hojkins 5 guineasy and defire that 

vife of the refi- hc may, as foon as may be, be paid his wife’s diftribu- 

fiduc to iv. th|e . r n r ft 7 

younger brother tivc (bare out of Bojnvellacky as the fame was fettled 
by bond made previous to my marriage with my faid 
wife Ann. I likewife give and bequeath unto my faid fon 
Richard the leafehold premifes of Rq/kief in Saint Allen 
«« aforefaid, to hold the fame unto my faid fon Richard 
“ until his yi/i Thomas Jhall attain his age of 21 yearsy atld 
no longer : but in cafe the faid Thomas Holkins fhall die 
in minority^ then my will is, and I do hereby give and 
bequeath the faid leafehold premifes of Rqfkief unto 

** John 
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Jehn^ or Richard^ fons of the faid Richard Hojkins^ or 1868* 

« cither of them furviving or attaining their age of 21 — ~ 

years as aforefaid. And 1 defire the faid premifes cf dcmt^^HosKrn* 
Roikief may be quitted and delivered up as aforefaid by Hofxiws. 
my faid fon Richard Hoiklns accordingly. My will and 
meaning further is, and I do hereby particularly order 
and dire£i:^ that in cafe my faid fon Richard Hojkins 
do charge my executor, or claim or demand any in- 
tereft, or compenfatlon for the fame, for the futn 
which may appear to be his wife's diftributive portion 
out of Bofwellacky as aforefaid ; or any way attempt to 
defeat the purpofes of my will; I do then and in that 
cafe revoke the faid bequeft of Rq/kief, and all other 
** the legacies given him or his family, and do give him 
the faid Richard Hojkinsy my fon, five (hillings only. 

<< But if, 00 the contrary, my faid fon Richard do quit 
ail claim to the faid intereft on his wife’s diftributive 
portion as aforefaid, and in every other rcfpefl abide 
by the purpofes of this my will ; I do fully ratify and 
confirm the faid bequeft of Rojklef in manner and form 
as aforefaid^ and the other legacies hereinafter given to 
his family ” He afterwards gave fome fmall pecuniary 
legacies to dilFerent relatives ; and, amongft others, three 
guineas to each of his grandchildren, and feven guineas 
in addition to his grand-daughter Dorothy ; and made his 
fon Nicholas refid uary legatee and executor ; and alfo di- 
refted him to provide decent maintenance for his brother 
Richard during his life. John Hojkins the teftator died 
on the 1 2th of December 1804, poffefled of the fcveral 
premifes mentioned in his will ; leaving Ann his widow, 
the lefibr of the plaintiff, Richard his fon, and his three 
grapdchildrcn, Thomas^ Jobn^ and Richard^ furviving him ; 

all 



3o8 cases im HILART TERM 


1808. 


OOOPBIGKT 

dem. Hgsxzns 

tgmnS 

Hoskins. 


all of whom are now living. Jiicbdlas^ the tefl;ator*s fon| 
whom be made bis re&duary legatee and foie (xecntori 
died in bis lifetime. Adminiftration with the will an- 
nexed, and adminiftration of all goods, &c. undifpofed 
of by the faid will was granted to Ann Ho/kins^ the lefTor 
of the plaintiff, before March 1805. Thomas Hojkins^ 
the grandfon of the teftator, who is about 25 years of age^ 
entered upon the premifes in queftionon the death of the 
teftator, and has been in pofTefllon of the ftme ever finer. 
It is agreed that the want of aflent by the adminiftra- 
trix (hall not operate to the prejudice of Thomas Hojkins* 
claim. Richard Hojkins^ the teftator*s fon, never did any 
of thofe things, upon the doing of which the bequefts to 
him and his family were revoked. If the plaintiff were 
entitled to recover, the verdidt was to ftaad : if not, a 
nonfuit was to be entered. 


Dampier^ for the plaintiff, faid that the only queltion 
was, Whether by neceffary implication Thomas Hojkins^ 
the defendant, the teftator’s grandfon, muft take the 
eftate of RoJkUfy as certainly there was no bequeft of it 
to him in terms : and he denied the neceffity of fuch an 
implication ; the teftator having given the refidue of his 
property, not otherwife difpofed of, to his fon Nicholas^ 
whom he m^^de his executor, and charged with the main- 
tenance of another relation for his life. The eftate is 
given to the teftator’s fon Richard until Thomas came of 
age \ but there is no bequeft of it at that period to 
Thomas himfclf ; though it is given over to his brothers 
if he (hould die before he was of age. It is probable 
that the teftator meant to have given it to Thomas^ when 
be came of age ; but he has omitted to do fo, and the 

Court 
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Court cannot fupply that omiffiooi as was held in Chap>^ 
man v. Brown (j )» where the limitation to the fecond fon 
of the brother’s family who were the objects of the tefta« 
tor’s bounty wa^ by miftake omitted. Moft of the cafes 
where implications of this fort have been raifed are^ 
where the devife was of an eftate of inheritance which 
was given over to the heir at law of the teflitor after the 
death, &c. of another ; in which cafe that other mu(t hf 
neceifary implication take, as the intention of the leftator 
is expreiTed that his heir IhaU not have the eftate till the 
eve^it has happened. But here in the events which have 
occurred, the leafehold in queftion will fall into the 
refidue as undifpofed of. And he referred to Rayman v. 
Gold (i), and Horton v. Horton (c). 

Eajty contr^, mentioned the cafe of Roe d. Bendall v. 
Sommer/et {d) as in point, which called in queftion the 
two laft mentioned cafes ; and alfo referred to the opi- 
nion of Croke J. in Roberts v. Roberts (e). But he was 
not called upon to argue the cafe ; 

Tie Court being clearly of opinion with the defendant. 

And Ld. Ellenborough C. J. faid, Wc are glad to 
find ourfclves warranted by authority In putting a con- 
ftruftion upon the words of the will which it was mani- 
feftly the intention of the teftator to exprefs in favour of 
his grandfon Thomas, For he firft leaves the eftate to his 
fon Richard, the father of Thomas, until his eldeft fon 


(a) 3 Burr, 1634. (If) Moore, 635. (c) Cro Jac, 74, 

(tt) 5 Burr* and a Blac, Bep. 692. 

(f) % Bulfir, (123) 113 and vide Goodngbt v* Ccodridge, Willci, 369. 
and Cojen'c cafe, Owen, 19. 
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Thomas corned of age : and in the event of Thomds dy!n^ 
in his minority, he gives it to his younger brothers. But he 
dcfircs that the premifes may be quitted and delivered upy as 
aforefaidy by his fon Richard ; that is, when Richard* s fon 
Thomas came of age, to Thomas ; for to whom elfe could 
Richard deliver up the poflcfSoii in that event ? and if Rich-- 
ar^ did what by the will he was dire£ted to do, and which 
he is found to have done, the bequeft of Rojkief was con- 
firmed to his family. To be fure there is a ftrong impll- 
plication from the words of the will that the teflalor 
meant that Thomas fliould have Rojkief when he came 
of age, though it is not fo exprefled in terms : and the 
the authorities bear out this coiiftruflion. 

Per Curiamy Judgment of nonfult 

to be entered. 


Soui.SBY againjl Nbving. 

defendant, after having held of the plaintiff a farm 
at Hallington in Northumberland for 14 years, received 
a regular notice to quit on the rath of May t8o(5, and the 
pofTeflioii was then demanded of him •, but he refufed to 
deliver it up, and held over till the 7th of Feb* 1807 ; 
whereupon the plaintiff brought his ejeffment againft 
the defendant, and recovered pofTcffion; and afterwards 
brought this aflton of debt («) upon the ftatutc 4 Gio. a. 

(<r) The declaration was In the ufual form ^ alleging the demife to and 
liolding by the defendant j the demand of polTeinon and notice in writing 
to deliver up the premifes at the end of the term, on the izth of Mey 
xSo 6 \ the fubfequent refufai of the defendant, and his vrilfuUy holding 
over for three quarters of a year after the 12th of Mtyi and the annual 
value of the premifes. Vide Cghb v. ^tohsy S Efifly 35& 
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c, 28. for double the yearly value of the premifes in the in- 1808. 

terval between the expiration of the notice to quit, (which — 

^ Sovtssr 

Was the day of the demife in the ejeftment), and the 

time of recovering poffeffion under the cjcfiment. And 
thcfe fafts being proved at the trial at Appleby before 
Chambre J., it was objcfted on the part of the defendant^ 
that the plaintiff having before recovered the premifes by 
cjeftment, and thereby treated the defendant as a trefpajjer^ 
this a£tion of debt upon the ilatute, in which, as it was 
faid, the defendant was proceeded againfl as tenant^ could 
not be maintained : the learned judge, however, over- 
ruled the objedion, and the jury gave a verdiff for 440/. 
as for the proportion of the double yearly value : the 
defendant having leave to move the Court to enter a 
nonfuit, if the direftion were wrong. A rule nifi for 
this purpofe was obtained in Michaelmas term laft, againft 
which 

Park and Barrel now (hewed caufe, and obferved that 
the ground laid for obtaining the rule was that after 
the plaintiff had recovered in the ejedlment againft the 
defendant, and thereby treated him as a trefpaffer, it was 
not competent to him to bring the prefent aftion ; which 
was Hated to be founded on contract, and in which the 
relation of landlord and tenant v/as recognized : but this 
they denied; and contended that the double value given 
to the landlord by ,the ftatute 4 Geo. 2. c. 28. upon the 
wilful holding over of a tenant after due notice was by 
way of penalty^ and fo it was noticed in the ftatute, con- 
Cdcring the tenant as a wtong-doer ; and therefore not 
inconGftent with the aftion of ejeflment in which the 
recovery was had againft him as a trcfpaffer. In this 
action the demand was not as for rent^ but for the double 

14 valui 
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x8o8* value ol the premifes wrongfully held over. The ftatute 
S0VX.SBY ^ diflFcrcntly worded (a) from that of the 

•gehfi It G». 2* r. ic^y^ 18. upon the fame fubjeA^ and which 

Kkvimc* latter directs that if a tenant, after giving notice to hie 

landlord to quit, hold oter, he (hall pay double rent. This 
the Legiflature thought fufficient when the landlord 
Is fatisfied with the continuance of the tenant, but the 
notice to quit proceeds oxdy from the tenant. But where 
the tenant wilfully holds over againll the landlord's no- 
tice to quit, the Legiflature by the former ftatute have 
given the double value^ by way of penalty^ and not as rent ; 
for in many inftances the double rent would be no com* 
penfation to the landlord, for being kept out of pofleilion 
of the land, and it might ftill be advantageous to the te- 
nant to hold over at that fate. As to the cafe of ITrigkt v 
Smitlj{b)^ it was clearly not determined, as ftated in the 
marginalnotcofthc rcport,on the groundihat the afllonfor 
ihedouble value did not lie after a recovery by the landlord in 
ejedment ; but on the ground that the ilatute, which was 
meant to give a penalty againft the contumacy of tenants, 
did not extend to a cafe where, without fraud or contu- 
macy, the tenant had held over upon the faith of a leafe 
granted bona fide under a power, which turned out to 
be invalid. 

Raine and Hullock^ in fupport of the rule, contended 
that the Legiflature by the flat. 4 Geo. 2. only meant to 
give the landlord an ele£lion either to confider the te- 
nancy as continubg, and to recover the proportion of 
double the annual value by way of rent 5 or confidering 

(a) Timmim v. Bawliftfon, 3 Burr, 1603, 

(i) Exchequer, Bafer term x 305 , reported in 5 BJp. Ni. Prl C0J, *03. 

the 
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the tenancy at a® end, and the tenant a trefpafler, to 
"proceed by cje£lmentj and the fubfequent adiion for 
the mefne profits ; and in 'Cutting v. Derby (a) the Court 
-confidered this a£lion as ftanding in the place of an 
ejeflment. But this is an attempt to confound the two 
remedies, and to recover double the yearly value of the 
farm as upon a continuing implied tenancy, after having 
treated the tenant as a trefpaffer during the fame period, 
and ejefted him upon that ground. If the ftatuie had 
ever teen confidered as fubftituting this remedy in the 
place of the aflion for mefne profits, recourfe would aU 
ways have been had to it, as the more beneficial remedy 
for the landlord ; and the abfence of all precedent to 
warrant it after a recovery in ejeftment affords a ftrong 
argument againft it. Though, in one fenfe, the giving 
the double value was meant to operate as a penalty, yet it 
is not ftri£tly fo ; for by the flatute the tenant may bt 
held to bail for the amount ; which is never allowed in 
penal artions. The count in debt for the double value 
may be joined with other counts upon contrafts*. 

Lord Ellenbqrouch C. J. There is no incongryity 
in the landlord's bringing this a£lion for the double value 
after a recovery in ejeflment : and the ciecifion of the 
Court of Exchequer in Wright v. Simith evidently pro* 
ceeded on the ground that the ftatutc 4 Geo* 2. only 
meant to apply to the cafe of a wilful and contumacious 
holding over by the tenant, after notice to quit, and not 
to a bona fide holding over by miftake. The Legiflature 
confidered that the Gnglc value might not in many cafes 
be a compenfatlon to the landlord for having been kept 
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out of pofiefiloii by the mifcondudl of the tenunt, tnd 
therefore they gave him double the value. It has no fc* 
ferenoe to any antecedent remedy which the landlord had 
to recover poflcflion by ejc£fment^ but is cumulative* 
The two a£lions are brought diverfo intuitu: the eje£Iment 
is in order to get poiTelTion of the premifes wrongfully 
withheld ; the a£lion of debt for the double value is in 
order to indemnify the landlord for the wrong. Then 
came the ftatute ii Geo. 2. c. 19.) in which^ where the 
tenant gives the notice to quit, and ftill holds over, the 
Legiflature thought it was fufHcient to give the landlord 
double rent, to be levied, fued for, and recovered in the 
fame manner as the iingle rent was ; giving the landlord 
therefore a right to diftrain for it, which is a remedy 
applicable only to the relation of landlord and tenant# 
And the fame (latute recognizes the party by the name 
of tenant, which the firft (latute does not. Upon the 
latter (latute, therefore, there may be fame incongruity 
in applying the remedy for double rent after the remedy 
by ejedment, which treats the perfon in poiTefTion as a 
trefpaiTer ; but there Is no incongruity in this cafe* And 
as to the form of this a£lion being in debt ; that is not 
confined to cafes of contrail \ for it is the form in which 
penalties on the game laws, &c. are recovered. 


The other Judges agreed that there was no inconiift- 
ency in bringing this adion after the recovery in eje£l« 
ment: and Lawrence J. referred to Lord Mansfielta 
opinion in Doe d. Cheney v. Batten (0), which feemed to 
import as much* 

Rule difeharged. 

{a) Cewj>» 145- The printed report inadvertently fpeaks of the land- 
lord's being entitled to dout^le re^t the Aat. 4 Gio. a. r. a8., inUead 

of 
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•f double nialut : with this corr^Aion the paflage will apply more 
Hrongly. 1 have a MS. note of the fame cafe by Mr Juftice Builer in 
which Lord Mansfield is made t® fay, ** If both parties intended** (i. e 
by the landlord*$ receipt of the (ingie rent for a quarter which became 
due after the time of the demife Idd in the declaration;) that the 
tenant Ihould continue in pofleflion, there is an end of the plaintiff’s 
title : but if not ; if it were meant merely by both that the landlord 
ihould only take the rent inflead of the doutU penalty, that would not 
bar his remedy by ejeftment.” The fame inadvertency, however, which 
has been noticed in the printed report feems afterwards to have occurred 
in the MS., which runs thus : (by Lord Mansfield) “ There was ano- 
ther cafe at Launcefion, when Mr. juriice Gould was at the bar, where an 
obje£lion was taken that the plaintiff had brought an aflion for ufc and 
«< occupation for rent accruing due after the time of the demife, and 
which a^ion then ffood ready for trial : and it was faid that that was 
an adion founded on promifes on a fuppofed permiflion of the plaintiff 
to occupy, which was a waver of the notice. But the objeffion 
was overruled ; and the plaintiff recovered in the ejeffment, and 
afterwards in the aflion lor ufe and occupation* And it was holden 
that one of the remedies was not a waver of the other. Why? Be- 
caufe they were brought for feveral demands, to both of which tlie 
plaintiff was entitled ; and one did not wave the other, Secaufe after 
the pojjejfion <was recovered, the plaintiff bad a right to double rent, if be bad 
thought fit to fue for it.'' 1 fufpeft that by the •• double rent" here 

fpoken of was meant double value ; for the afl of the 4 Geo* t. is fpe- 
cilically referred to in other parts of the cafe, and no mention made 
of the 1 1 Geo. %■ : and with that alcer.ttion (which is befides confirmed 
by what fell from the Court in the cafe in judgment) tbU opinion it an 
authority in point. 
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loth. 


Braswell againji Jeco. 


Prdcr to amend '^HE Courts after hearing againft a rule obtained 
%Vm8 0ffcire 

ifacias on a by Ejptnajfe^ direacd the two writs of fcirc facias 

declani^on*"** iflTucd upon a judgment (a), and the declaration in fcirc 
fwm^abiy w”the thcreon, to be amended, by ftating the judgment 

judgment roll. 3^^ proceedings in the original aft ion to have been againft 
the defendant as a common perfon, and not as an attor- 
ney, conformably to the judgment roll. 

Rule abfolutc (b). 


(fl) In drawing up the rule nifi the judgment was Improperly ftated 
to be figned in, this caufe j but as no judgment had been figncd in the 
caufe now before tlie Court, thofe words were rejedted as fuperfluous. 

(^) Vide Perkins, Adminiftrator, v. Petit, 2 ScJ. ^ Pull, 175. and th« 
cafes there cited. 


King againji The Sheriff of London. 


^t*rriievrhim- defendant in the original a£lion was arretted on 

feif from an at- bailable procefs indorfed for 6o/., and was liberated 

tachmtntfor 

not bringing in without giving any bail bond, or paying the debt fwoni 
payment’o/thc to and cofts into thc hands of the flicriff under the ftat. 
an?im)orfcd“on 43 G"* 3 2. : and bail not having juttified in 


the bailable writ 
iince the Hat. 


time, and the IheriiF being attached, 


a rule was obtained 


43 f;. <-.46. 

/. having 
ncgkdfbd to 
take the money 
at the time of 
tiie arted as dl- 
re^ed by that 
ad ; but mull 
pay the whole 
debt and colts* 


on a former day, calling on the plaintiff in the original ac- 
tion to (hew caufe why the writ of attachment fiiould nof 
be fet afxdc with cofts, upon payment of thc fum fworn 
to and indorfed on thc writ, with cofts up to thc time 
when the fame was tendered by thc (heriif *, wfakh tenicr 

14 


was 
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was made before the attachment. And in fupport of this 
rule Gurney relied on the late (latute, which enabled a p^rty 
arretted on mcfne procefs, in lieu of giving bail to the (hc- 
ritt, to depofit in his hands the amount of the debt fworn 
to and indorfed on the writ, together with lo/. toanfwer 
the cotts then incurred ; on payment of which the party 
arretted is to be difcharged. This fum the (herifF is di*- 
re£ted to pay into Court at or before the return of the 
writ; and if the defendant do not put in and perfe£t 
bail, the money is to be paid over to the plaintiff. This 
rde, he contended, was calculated to put the plaintiff in 
the fame condition as he would have been in if the mo- 
ney had been originally paid to the ttieriff. But, 


i8o$. 


The Kiifo 
again^ 

Tht Sheriff of 
Lon^m. 


Garrow contra, objefted that the (heriff, not having 
done his duty in the firft inttance by taking the amount 
of the debt fworn to and cotts, as direQed by the flat. 
43 3* 4^* fame (ituation of delin- 

quency, as he would have done before that ftatute by 
liberating the party arretted without taking a bail bond ; 
and in that cafe the Court never relieved the (heriff from 
an attachment regularly obtained, unlefs upon the terms 
of paying the whole debt {a) and cotts. And he fuggetted 
that the plaintiff’s demand was for 1 50/. 

And of this opinion were the Courts who referred it to 
the Matter to fee what was due to the plaintiff, and di- 
rected the attachment to ttand as a fecurity for what the 
Matter (hould find to be due and for the cotts* 

(tf) He referred to Rex v. 7be Sheriff ef Surr^, ^ Term and 

Ueyydsn Kingi ib, J70. 


V3 
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fVednefJayj 
Teb^ aotli. 


The cofts of a 
fujt in CImii- 
cery direflc j to 
be paid by an 
award made be- 
fore thr ink- 
niptcy ot I be 
detcndant, but 
wnicb coftsi 
were not raxed 
till aitci ht be 
came banUrupt, 
cannot be prov- 
ed undM the 
comniiflion, but 
the bankrupt 
remains liab c 
to be art 1 • bed 
for the amount 
\jnder the award 
nude a rule of 
Court. 


The King again/I Davis.^ 

In the Caufe of Morrow againft Davis. 

ft.e lolh of March 1807, the plaintiff and defend- 
ant in the action entered into arbitration bonds for 
500/. u hich, reciting that a bill in Chancery had been filed 
againd the defendant at the fuit of the plaintiff concern- 
ing a pa«tnerfhip account between the. defendant and the 
plaintiff’s late hufband, on which certain proceedings 
were had, and that a confiderable futn was claimed to be 
due to the plaintiff, and that to afeertain the balance, it was 
agreed to refer the matter to an arbiirdtor ; w^re condi- 
tioned to abide by and perform the award concerning all 
matters and differences between the parties, and all cods 
incurred by fuch fuit, fo that the award fhoiild be ready 
to be delivered before the ift of May next. The arbi- 
trator on the 3cth of April awarded 205/. to be paid to 
the plaintiff on the T^oth of ^fayy as the balance due on the 
account, and a moiety of the expences of the award, and 
that the defendant fhould pay all the cojls and charges of the 
fuit in Chancery, On the 14th olMay the defendant became 
bankrupt, and a coramiflion ifTued againft him; and 
the commifTioners allowed the debt awarded to be 
proved under the commiffion, but not the cofls of the 
fuit in Chancery, which were not then afeertained. The 
defendant obtained his certificate on the 13th of January 
l8c8 , and having refufed to pay thofc cofts, an attach- 
ment fued out againft him for non-performance of 
the award, which had been made a rule of Court. 


Parky 
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Tarh now (hewed caufe againft a rule for difcharging 
the defendant from the attachment ; and contended at 
(irft that a debt awarded to be paid on a future day after 
the bankruptcy was not proveable under the commiHion, 
and therefore the defeixlant remained perfonally liable to 
pay it. That the ftat. 7 Geo, r. c. 31., enabling debts 
on certain fecurities due at a future day to be proved un- 
der the commiffion, did not help the cafe, as that related 
only to certain inftruments or other perfonal fecurities ; 
and an award was not named amongft them. In Baher*^ 
cafe (a) the fum awarded was due before the bankruptcy, 
and of courfe the bankrupt was entitled to his difeharge 
by the certificate. (As to the debt, the Court obferved, 
that it was clearly due before the bankruptcy ; the award 
only afeertained the exa<JS; amount of it. The only quef- 
tion was as to the cofts.) ' He then contended that at any 
rate the attachment muft (land for the amount of the 
cofts of the fuit in equity, which are only conflituted a 
debt by the taxation, and are not proveable under the 
commilfion, though the order for taxation were made be- 
fore the bankruptcy ; according to the cafe isV parit 
Sneaps (^), on which he relied. 

Littledaky contri, as to the debt, faid that it exifted 
before the arbitration bonds were entered into : and not 
only did the bonds recite that a balance was claimed to 
be due to the plaintiff, the amount of which the arbitra- 
tor was to afeertain 5 but alfo that cofts had been incurred 
in the fuit in Chancery, the payment of which he was to 
regulate. When therefore the cofts were awarded to be 


(/>) C(f. Bank. Lau'^ 19Z. Culi, B, L. 107. 

Y 4 paid 
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{a) z Vrtf. xi5». 
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1S08. 


The fCiNa 

agdinft 

Pavi«. 


paid by the defendant, they became a debt due under the 
arbitration bond executed by him, for which the penalty 
was a fecurity before the bankruptcy $ in like manner as 
if the precife amount had been incorporated into the 
bond. Where authority is given by one inftrument to do 
an a6^, which is afterwards done, it is the fame as if the 
particular a£l: were direfted to be done by the original 
inftrument (^), In Paitifon v. Bankes {b) a bond for pay* 
ment of an annuity for a term of years was held to be with* 
in the ftat. 7 Geo. i. 31. though the penalty were not 
forfeited at the time of the bankruptcy. And as a verdi£l; 
given before the bankruptcy attaches to it the cofts, though 
not taxed till afterwards; fo here the award having 
afeertained the right to the cofts in equity before the 
bankruptcy, they will follow the debt awarded in the fame 
manner, though not taxed ; and are confequently proveable 
under the commiflion when afeertained. 


The Court inquired whether the cafe E>: parte Sneaps 
had ever been overruled ; and being anfwered that it 
had not, and that the prafticc fincc that decifion had 
always been in conformity to it: Lord Ellenhorough ob* 
ferved that no argument could put the award of the 
arbitrator higher than the order of the Court of Chancery 
itfelf; and Lord Thurlow having in that cafe held that 
the cofts taxed after the bankruptcy were not inchoate 
with the order for taxation made before, this Court could 
not cpnGder them as inchoate with the award. There* 
upon 


Th 


(a) Jobttfirt V. 8 38 . 
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The Court direftcd, that on payment by the defendant 
of the cods in the Chancery fuit dire£led to be paid by 
the award, he fhould be difeharged from the attach- 
ment. 


i8o8. 

The King 
ag^mji 
Davis. 


Vanbrynen and Others agahiji Wilson. 

^HIS caufe had been referred by an order at niG The Court 
prius to an arbitrator to affeis the plaintiff’s damages*, ali/ 

which he had done, and the verdlft was entered for the 
fum awarded \ and after an ioeffetfual attempt on the ‘-yt ion, be caufe 

* the plaintitFi 

part of the defendant to impeach the propriety of the after veiHid 

^ ^ . . . became abcti 

arbitrator’s calculation, upon a rule which was difeuffed enemies, 
on a former day in this term and difeharged ; Richardfon 
now moved that judgment and execution (hould be ftayed 
on bringing the money recovered by the verdifl into 
Court, if the Court fhould think that neceffiiry ; upon the 
ground that the plaintiffs had fince the verdift become 
alien enemiesi And being alked by the Court, if he had 
any cafe to cite where they had fo interfered in a fum- 
mary way ; he anfwered in the negative : but faid that 
in all cafes where an audita querela would lie, the Court 
were now in the practice of giving fummary relief, to 
avoid the expence of that mode of proceeding [a). 

The Courts however, faid that if the defendant had any 
fuch remedy by law, he might avail himfelf of it, if fo 
advifed ; but that they would not interfere in the manner 
propofed, on fuch an occaGon. 

Rule xefufedt 


(a) vide J^nen, 1 Sulk* 93* 
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TturfJay, 

JFeb, iith. 

In trerpaft 
agamft the 
owner of a houfe 
adjoining to the 
f>iajnt>iP*sinthe 
metropolis for 
taking down his 
party -wJl and 
building on it> 
the defendant 
fhewing at the 
trial that he was 
authonxed in 
doing the thing 
complained ot 
under thebuild* 
ing 146' 3. 
c, 78. IS entitled 
to treble coAs 
under the looth 
fc^fion, upon a 
ronfuu. 


Collins againjl Poney. 

^HE plaintiff* brought trefpafs againft his neighbour for 
taking down a portion of his party-wall between 
their two houfes in the metropolis, and building upon it ; 
but it appearing that the defendant was authorized in 
what he had done by the provifions of the building aft, 
14 3. c. 78., the plaiatifF was nonfuited. And the 

defendant then obtained a rule calling on the plaintiff to 
(hew caufc why a fuggeftion (hould not be entered on 
the roll, that this aftion was brought for afts done in 
purfuance of the ftatute ; and why the rtiafter (hould not 
tax the defendant his treble cofts of the aftion and 
the cods of this application* 


Garronv and Manley now (hewed caufe, and contended 
that the looth feftion of the aft, which gives treble cods 
to the defendant if a verdift be given for him or the 
plaintiff be nonfuited in any aftion brought for any 
thing done in purfuance of the aft,” was only intended 
to protect judiccs of the peace or other public officers, 
who did any thing by virtue of their offices in the exe- 
cution of the aft j though the words of the claufe are 
general, that no aftion (liall be commenced againft 
any perfon or perfons^ for any thing done in purfuance of 
this aft,” &c.: and it does not extend to private per- 
fons, like the defendant, who take on themfelves to do 
the aft complained of. The firft forty feftions of the 
aft regulate the mode of building party walls, and point 

out 
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out the mann'T of fettling dilFercnces in the progrefs of x8o8. 

it. The 4 1 If fed ion regulates the proportion which the ~ 

^ CoLLXNi 

owner of the adjoining houfe, deriving benefit from a againji 
party-wall when built, ftiall pay towards the expence of 
it ; and gives an aftion to recover it, if it be not paid, with 
double cofts of fuit to the plaintiff, if he recover the full 
fum claimed. Now there could be no reafon for giving 
a plaintiff, when he fued rightfully for that which the 
aft entitled him to, a lefs rate of cofts than was given to 
a defendant if wrongfully fued for any thing done under 
the fame aft ; which fht ws that the looth claufe was 
meant to apply to a diftcrent defeription of perfons. 

Then follow feme further regulations as to building from 
the 41(1 to the 61ft feftions inclufive. By the 62d fcc- 
tion furveyors are to be appointed, whofe duties are 
pointed out ; and jurifdiftion is given to juftices of peace 
for the recovery of penalties by various fubfequent claufes! 
and by feftion CS7. ddtreiTes are not to be avoided for 
want of form: and by feftion 88* no aftlon fhall lie for 
any irrepulariry, if tender of fufficient amends be firft 
made. And it was to protect thr juftices and other fub- 
ordinate officers who were required to do certain acts ij 
the execution of the duties impofed on thorn, that the 
provifion for treble cods was made in the looth fee- 
tion, 

^he Attorney ‘Generaly Parky and Afarryaiy contra, in- 
fiftrd upon the general wording of tl>e looth chufc, 
which extended to cover any perfon for miy thing done In 
purfuance of th ' aEl ; and therefore included this defend- 
ant, thoujih neither magiftrate nor furveyor. If the Lc- 
gifjaturc had intended to confine the proteftion to public 

officers. 
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officers, it would have ufed the fame appropriate words 
of defcription as are to be found in other a£ls having 
fuch perfons in view. The defendant would have been 
a trefpafler, unlefs for the protcftion of the aft : and if 
inftead of pleading the general iflue, (which is only 
given by the 100th claufe) he had pleaded fpecially, that 
what he did was done in purfuance of the aft, it muft 
have been found for him : for if not fo done, there muft 
have been a verdift for the plaintiff. 


The majority of The Court agreed that the words of 
the looth claufe were too general and ftrong to be 
gotten over : and therefore confidered this cafe as falling 
within it, cfpecially as the fame claufe gives the plea of 
the general iffue to any defendant fued for any matter 
or thing done in purfuance and by the authority of the 
aft, by which alone the defendant could juftify what he 
had done- 


Le Blanc J., who thought that the cafe was not with* 
in the intention of the Legiflature in framing that claufe, 
admitted that he felt himfclf hampered by the general 
words of it. 
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REGULA GENERALIS. 

Hilary Ternij 48 Geo. 3. 1808. 

I T IS ORDERED, That from and after the laft day of Special bail in 

' tiover. 

this prefcnt Hilary term, no perfon be held to fpe- 
cial bail in an aftion of trover or detinue, without an 
order made for that purpofe by the Lord Chief Jufticc, 
or one of the Judges of this court. 


Andrews agamjt Palsgrave, 


Friday, 

Feb. 12 th, 


declaration contained a fpecial count on a lofs in a fpedal 
by barratry, on a policy of infurance on the fliip pjicy, the 
MercuriuSi at and from London to Tobago^ continuing the to^coi.rrfuT'^ 
rifle until the fliip was unloaded; and alfo tlie common wa-un!L^t*d 
counts. The defendant paid the premium into court were 

* * coniiiioii 

generally ; and at the trial offered to prove that by the : held 

® ^ ^ ^ ' that the pre- 

original terms of the infurance agreed to by the under- niium having 

1 -n 1 • r t 1 betn paid into 

writers the rilk was only to continue tor 24 hours, and court generally 
that it was afterwards altered by the broker without their fion ct' thTcon- 

tr.'iei llated in 
the fpecial 

payment of money into court generally was an admiffion 

not competent 

to the defen lant to (hew that the policy by which the rifle was originally made to 
ceafe after the (hip vvas moored 24 hours in fifcty was afterwards altered by the broker 
without the defendaot's kno-.vled.;v But the defendant having afterwards ohtained a rule 
to amend the rule for paying money into court, by confining it to the money counts, 
and for a new trial on payment of coIi> ; and tlie plaintiff thereupon determining to take 
tne money out of court, and not to proceed further, is entitled to all the cofts of the 
action, and not merely to the ufual cofi> cf » new trial. 


knowledge. But Lord Ellenlorough C. J. held that the 


of 
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1808. policy as ftated in the declaration ; and the plaintiff 

' had a verdift* The next caufc in the paper at the fittings 

againH was by the fame plaintiff againft Snarty another under- 
Paisc«av£. writer on the fame policy; in which the premium had 
been paid into court upon the count for money had and 
received : and the broker proving the alteration to have 
been made^ as above ftated, the plaintiff was nonfuited. 
The defendant Patfgrave in laft Michaelmas term ob* 
tained a rule to amend his former rule for paying money 
into court, by confining it to the count for money had 
and received ; and alfo for a new trial on payment 
©f cofts: upon which the plaintiff determined not to 
proceed to a new trial, but to take the money out of 
court ; and upon the taxation of cofts contended before 
the Matter that he was entitled to the whole cofts of the 
adiion ; but having admitted, in anfwer to the Matter's 
inquiry, that he fliould have ftiii proceeded to trial, 
though the premium had been paid into court on the 
common count alone, the Matter allowed only the ufual 
cofts on a rule for a new trial. 

Garrow^ Park^ and Bofanquet now fhewed caufe againft 
a rule obtained on a former day for the Matter to review 
his taxation ; infilling that it was right ; or that at any 
rate, if the plaintiff were entitled to more, it could only 
be the cofts up to the time of the original payment of 
money into court. But 

^he Court (ftopping The Attorney-General and GafeJee 
in fupport of the rule) faid that when the defendant 
applied to amend the rule for paying money into court, 

he 
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he applied for a favour, which he could only have upon 
the terms of paying all the cods incurred fince the ori- 
ginal rule ; and that the plaintiff was by the terms of 
the original rule entitled to the cods of the a£tion if 
he took out the money. They therefore made the rule 
abfolute to review the taxation* 


1808. 

Andrews 

againft 

Palscsave. 
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CASES 


ARGUED AND DETERMINED 


IN THE 


Court of KING’S BENCH, 


IN 

Eafter Term, 

in the Forty-eighth Year of the Reign of George III. 


MEMORANDUM. 

IN the courfe of the laft Vacation Sir Giles Roohsp 
Knt., one of the Judges of the Court of Common Pleas, 
died ; and was fucceeded by Mr. JuRice Lawrence^ who 
refigned his feat on the Bench of this Court. And in 
this Term John Bayley^ Efq. Serjeant at Law, was ap- 
pointed a Judge of this Court, and on Monday the pth 
of May took his feat on the Bench, and was afterwards 
knighted. 
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1808. 


TUfurfJay, 

May 5th. 

I!y the longeda- 
bli(hed and rc- 
eagniztd prac- 
tice of the court 
a writ of capias, 
with a nett emit- 
tas cistttfe, may 
iffue in tile firft 
inftance, and 
be executed by 
the ftierifF with- 
in a particular 
liberty, (foch as 
the honor of 
Fontefrafi in the 
county of Yo k) 
tne bailiff of 
which has the 
execution and 
return of writs, 
without a pnof 
writ of latitat 
firft iffutd, and 
a return made 
by the (hcriff of 
mandavi baliivo 
^ui nullum de. 
dit refponfuta : 
and therefore no 
affion on the 
cafe lies by the 
bailiff of fucli 
liberty againfl 
the party fuing 
out fuch writ, 
upon an allega- 
tion that it was 
wrongfully j in- 
jurioujlyy and de» 
teitfully caufed 
to be iffued by 
him to the da- 
mage of the 
bailiff in his 
ofliice, &c. 


Garrett againfi Smallpage and Others. 

J N an a£Iion on the cafe for an injury to the plaintiff, 
as bailiff of a franchife, the firft count of the declara- 
tion dated, in fubftance, that the liberty and franchife of 
the honor of PontefraB in the county of Torhy from time 
immemorial, had the return of writs^ and an office of 
bailiff, and that the bailiff of right ought to have within 
the fame the execution and rctjjrn of all and fingular 
writs, precepts, and procefs, of all and fingular the 
courts, jufticcs, commiffioners, and efeheators of the king 
and his prcdeccffora, with divers fees, &c. arifing there- 
from : which office during all that time has been granted 
and grantable by the perfon for the time being feifed of 
the faid liberty, &c. That no fheriff of the county of 
Tork ought to be commanded by virtue of any wTit [a) 
iffuing out of B.R, that he fhould not omit by reafon of 
any liberty in his (the flieriff's) bailiwick, but that he 
fhould enter and take the perfon in fuch writ named, if 
he fhould be found within the fame, to anfwer, &c. un- 
lefs a common latitat writ fhould firlt have iffued out of 
the fame court, commanding fuch flierifF to take the fame 
perfon if he fhould be found in his (the fheriff’s) baili- 
wick, and he fhould have returned, that he had made 
his mandate to the bailiff of the faid liberty to arreft fuch 
perfon named in the faid writ, to which the faid bai- 
liff had not given any anfwer. The count then ftated 
that the king on the 13th of July 1801 was and ftUl is 
feifed in right of his duchy of Lancafer of the faid liber- 
ty, of PoniefraBy and that by indenture of that date 

(«) i. r. a fpeclal non omHtas capias ad rerpondendum writs 

he 
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he granted and demifed to the plaintiff the ofhce of bailiff 
of the liberty, and the execution and return of all and 
fingular writs, 8 cc. (as before) with all and every the 
fees, &c. arifing therefrom, habendum for 31 years at a 
certain rent ; which indenture was inrolled, &c.; by vir- 
tue of which the plaintiff became bailiff of the faid liber- 
ty, and flill is in poffeflion of the faid office of bailiff, and 
has the execution of all and fingular fuch writs, precepts, 
and procefs, within the faid honor, &:c. and by reafon 
thereof lawfully entitled to all and every the fees, &c. : 
yet that the defendants well knowing the premifes, and 
that no writ of latitat at the fuit of the defendant 
Smallpage againft M. Dormer had firft iffued out of 
B.R, to the fherlff of Torhjhtre; but intending to pVeju- 
dice and aggrieve the plaintiff, as fuch bailiff, and to de- 
prive him of the fees, &c. of his faid office ; afterwards, on 
the 23d of 1806, wrongfully^ tnjurioujly^ and deceit^ 
fully caufed and procured to be iffued out •f B, R. againft 
the faid M, D. a certain writ of the king called a non 
omittas capias {a)^ tefted the 25th of June in Trinity term 
then laft paft, according to the ufage and praftice of the 
faid court, direfted to the flieriff of Torhjbiref by which 
he was commanded that he (hould not omit by reafon of 
any liberty in his bailiwick, but that he fliould enter the 
fame^ and take the faid M. D. &c., to anfwcr to the 
defendant {Smal/page) of a plea of trefpafs, &c. according 
to the cuftom of the faid court of B. R. &c. ; which 
faid writ of non omittas capias the defendants afterwards 
and before the return thereof, viz. on the 30th of July 
1 806, wrongfully f injurioujlyy and deceitfully caufed to be 
delivered to the fheriff of lorlflme to be executed; by 

{a) This was incorrcftly called a ng? gmlttas latitat writ in the dc# 
claration. 

Z virtue 
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Carkett 

againft 
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i8e8. 


Carrstt 

againjl 

SMAILR ACE 

and Others. 


Virtue of which writ the faid flierifF, without the licence 
and againft the will of the plaintiff, afterwards, and be- 
fore the return thereof, to wit, on the 9th of Augujl 1806, 
entered into the plaintiff^s faid liberty, and caufed the faid 
M. D, CO be taken within the plaintiff^s faid liberty, to 
anfwer to the defendant Smal/page according to the exi- 
gency of fuch writ ; whereby the plaintiff loft and was 
deprived of divers fees, &c. which would have accrued 
and of right belonged to him as fuch bailiff if he had been 
commanded to take the faid AI» D., and had caufed hiqa 
to be taken witliin his faid liberty to anfwer, &c. The 
2(1 count dated that the plaintiff was lawfully poffeffed 
of the olfice of bailiff of the faid liberty, &c. and lawfully 
entitled to the execution of a// writs, &c. for the taking 
of any defendant at the fuit of any perfon in any a£lion 
iffuing out of />. R, to be executed within the faid liber- 
ty, and to all fees, arifing therefrom, unlefs a return 
Ihould have been made to the court by the flieriff, &c* 
upon a former writ iiTaed out of the fame court, at the 
fuit of fuch perfon, againft fuch defendant, to warrant the 
iflulng of a fpecial wiii called anon omlttas, commanding 
fuch flieritf, : yet that the defendants well knowing 
the premiks, and that no return had been made to B» R. 
upon any writ iffued out of the fame court at the fuit of 
the faid defendant Smal/page againft AL D. by any ftierilF 
of T. to warrant the iffuing of fuch fpecial non omittas 
writ 5 but intending to prejudice and aggrieve the plain- 
tiff as fuch bailiff', and to deprive him of his fees, on 
the 28th of July 1806 wrongfully^ wjurioufyy and deceit^ 
fully caufed and procured to be iffued out of B. R. a non 
omittas capias writ, &c. (as before.) Plea, the general 
Iffue. 


The 
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The caufe was tried before Cbamhre]. at Tork, and on 1808. 
the part of ihe plaintiff feveral charters* made in the — - 

* Oarrptt 

reigns of Ed. 3. and Hen. 4. were read from an ancient agawfi 

book belonging to the dnchy of Lancafler^ called the 

Great Coucher Book, to prove the immemorial exiitence * Charters rca t 

from an ancUni 

of the liberty, and the title of the crown to it, as part of book of the 
the duchy. The grant of the office to the plaintiff was 
alfo proved, reciting a former grant to Robert Parher; 
and four counterparts of leafes were produced in 17^19, 

(reciting one in I70;{) I7s0, 17^5, and the 1 aft in 1786 
to Parker : all which correfponded with the plaintiff's 
Icafe, as fet forth in the declaration, in the defeription of 
the office, and of the execution and return of writs, &c. 

The execution of the office was proved by bail bonds taken 
in the name of the chief bailiff of the liberty for the time 
being from 1738 downwards; by mandates from the (lie- 
riff as far back as 1765 ; and by parol tefllmony of the 
execution of many fuch mandates every year in other li- 
berties in the county as well as in the liberty in queftion. 

But moft of the witnefles alfo proved, upon crofs-exami- 
nation, a very general praftice to iffue and execute writs 
of non omittas capias wnthin the liberty in tlie firft in- 
ftance. It alfo appeared that there was a prifon within 
the liberty kept up by the chief bailiff, whofe fee upon 
an arreft was one guinea. That the writ in queftion was 
executed within the liberty ; and that the defendant’s 
attorney declared that he had ilTued the non omittas in 
the firft inftance purpofcly to try the right, and that he 
would indemnify the defendant and his agent. It was 
then objefted on the part of the defendant, that the plain- 
tiff had failed in proving his cxclufive right to the execu- 
tion and return of all writs, &c. in the extent in which it 
was averred in the declaration ; and the opinion of Lord 
■4’> Z 3 Hah 
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Hali in the cafe of Sir Robert Atiyns v. Clan^ t Ventris^ 
406. Was referred to, fhewing certain writs which the 
iherifF might execute within a liberty : and on this objec* 
tion the plaintiff was nonfuited. 

Parbi ^opping^ and Holroyd^ in laft Michaelmas term, 
(hewed caufe againil the rule for fetting aGde the non« 
fuit \ infifting that the allegation in the declaration, that 
the bailiff in the faid liberty had the execution and 
return of all writs, &c. within the fame, was material, 
and was laid too largely ; inafmuch as there were feveral 
exceptions known to the law, and recognized in the books; 
fuch as writs of quo minus out of the Exchequer (<7), 
writs of wafte ( 3 ), of deliverance by replevin (r), of re- 
diffeifin (J), of all writs to which the King is party (f), 
or to which the bailiff of the particular franchife is him- 
felf a party {f)\ fo of writs of inquiry (j^), and of diftringas 
juratores {h) ; all of which mud be executed and returned 
by the (heriff to whom they are diredled, whether within 
liberties or without. [Lord Ellenborough C. J. obferved 
that in the cafe of Sir Robert Athyns v. Clare^ in Vidian s 
Entries 55. the declaration was in the fame general form 
as this; and no fuch obje£lion was taken ; though, as it 
appears from the report in V ?ntris^ that cafe was very 
inuch canvaffed and contefted. And he aflced whether 
the general allegation of the bailiff’s having the exe- 
cution and return of all writs, &c. mud net be under* 

(tf) Sir Robert uitiyns v. Clarty i Ventr, 399 406. 

{b) ll^d and ilat. 13 Md. i. c. 14. 

{c) Star, i. c. 17. OUb- Bift. c/C. J?. 28. (d) Ibid, 

(tf) PUnvd Z16. 243. 5C(?* 91.^. 92. 

(/) By analogy to the rule of the cominon law in like cafes. 

(Jt) 5 Com. Dig’ Reiorn, D. 3. cites Hob* 83. 

.iund 19//. 6. 67. a. 

' ' *'■ Sood 



IN THE Forty-eighth Yea u of GEORGE IIL 

flood of all writs whereof fuch bailifFs may have the 
return by law.] To this they anfwered that the bailiff 
of this franchife might have had the ret^irn of all writs 
by private of parliament \ and after verdltSt It would 
have been taken that he had proved his allegation by any 
mean by which it could have been proved. But fuppofing 
the allegation to be confined to all wTits returnable by 
bailifFs, ftill the cl.dm would be laid too largely; for the 
plaintiff claims that no non omittas writ (houid iffUe into 
his bailiwick until he himfelf has made default to the 
flierifl'’s mandate ; whereas it is clear that it may, even 
according to the more ancient praflice of this Court, if 
the bailiff of any other liberty within the county have 
received the flierifF's mandate and made no return. 

But if the nonfuit could not be fuftained on this ground ; 
ftill they contended that the Court would not fend the 
caufe to a new trial, if, on principle, the aclion w^ere not 
maintainable. And they urged that the prafticc of the 
Court, which had exifted at leaft fince the year 1739, of 
iffuing non omittas writs in the firft inftance, had fanc- 
tioned the right to do it, at leaft fo far as to fecure the 
party fuing out fuch a writ, according to the cuftom 
of the Court, from '^nfwering for it as a wrong doer. In 
1739 bifliop of Ely put up a notice in the K. B. of- 
fice (/?), warning the officers of the Court againft iffuing 
non omittas writs into his franchife of Ely^ without firft 
iffuing previous procefs to warrant the fame ; on which 
a mandavi ballivo was returned by the fheriff and filed ; 
and threatening with an adlion any officer who did the 
like again : but in fa£l no adion was brought, though 
the pra£lice continued as before. It was always confi* 
dered (^) that if a fieri facias or capias were awarded to 

(«) Vide RtthiMnd Orders ffJC, E. Trin, X719. (^) C#. 9s. 

Z 4 the 
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J 8o8« ''the ilietiff, and he made his mandate to the bailiiF of a li- 
berty having return of writs, who made no anfwcr, 
sgainfi another writ might iflue to the (herifF with a claufe of non 
aud Otherl*^ omittas propter aliquam libertatem, by virtue of which 
he might feize the goods or arreh the body of the debtor 
not only within that liberty the bailiff of which had made 
default to the mandavi ballivo, but alfo within any lOther 
liberty in the county ; though the bailiff of fuch other 
liberty had made no fuch default. The fame is dated 
to have been pra£lifed in K. B, in Gilberfs Hijl, of C. Bm 
29. : though in C. B. i: is otherwife ; for there the non 
omittas procefs recites the common capias, and the fheriff’s 
return of mandavi ballivo qui nullum dcdlt refponfum, 
and then it empowers the (herifF to enter that liberty. 
The pra.fiice, however, of iffuing the non omittas procefs 
in the firft inftance, has been long eflablifhed, and is 
recognized in all the modern books of pradfice {a ) ; and 
was lately confirmed by the Court (<^), upon an application 
by the bailiff of this very liberty to reftrain the iflUing of 
non omittas writs in ihe firft inftance \ which was refufed : 
and fuch praftice, being in furtherance of juftice andtopre- 
vent delay, ought not now to be overturned after the expe- 
rience of near a century in its favour. The iffuing of the 
writ is in fome refpeft the of the Court, though at the 
fuggeftiop of the party; and if it were irregularly iffued, the 
party grieved fhould rather have applied to the Court to 
quafh it, quia improvide emanavlt, than bring an aftion 
againft the party who fued it out, thereby treating him as a 
wrong doer. For at leaft the procefs is legal, otherwife 
the party arrefted under it might maintain trefpafs; 
which clearly he cannot do. It is not a void procefs, 
like a teftatum writ iffued without a prior writ to warrant 

(tf) Vide I Ttdd^s PraSi. cb* 4. Jmf* New }nfir» CUr, 7tli edit. 178. 

PraSf. Reg, tit. Non [b) Vide the 
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it, which would make the party executing it a trefpaflcr ; 
though the Court on application in fuch a cafe would 
afterwards order fuch prior writ to ilTue antedated, in 
order to authorife. the teftatum writ. 

Lord Ellenborough C. J. at the conclufion of the ar- 
gument of the defendant’s counfel on (hewing caufe in 
the laft term, addrefling himfelf to the plaintiff’s counfel 
upon this laft ground of objection, faid, If this action 
can be maintained, I . fee no reafon why an aftion may 
not lie againft a party for ifliiing a writ of latitat without 
a prior bill of Middlefix to warrant it ; for what elfc but 
the practice of the Court has made the latitat iffuable in 
the firft inftance : but time has run upon the one prac- 
tice and the other, and has legitimated them both. The 
cafe of the latitat is even ftronger than this of the non 
omittas writ ; for that contains a fuggeftion of fa£ts 
which are not true, namely, the iffuing of the former 
procefs, and its return, &c. The mafter has furnifhed 
us with his note of what paffed on the application to this 
Court, in Mich. 37 Geo. 3. which has been alluded to. 

M. 37 Geo. 3. Mr. Erjkine applied to tlie Court, on 
behalf of Mr. Lang^ officer of the liberty of PontefraBy to 
reflrain the officers of this Court from iffuing non omittas 
latitats, without having a previous writ diredled to and 
returned by him. The Court, on the application to the 
mafter, finding it had been an univcrfal praftice to iffue 
the non omltas writs in the firft inftance, and as no pre- 
cedent could be produced to fupport the application re- 
fufed to interfere.'*] Now if the Court, after having 
refufed an application of this fort, fhould fuffer an ac- 
tion like the prefent to be maintained, we ourfelves fhall 
be the wrong-doers. After an acknowledged practice 
for above 70 years at the leaft, recognifing the courfe 

purfuetl 
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1808. purfued by this defendant, and after an application ^on 

behalf of the bailiff of the franchife to correft the prac- 
Carrstt , ^ 

againft ticc ; OH which the Court refufed to interfere when the 

SMaLLPA^B 

9jnd OtherB, qucftion of its legality was brought diredlly home to their 
attention ; hbw can a fuitor who has fued out the accuf- 
tomed procefs of the Court be treated as a wrong doer ? 
How can he be faid, in the words of the declaration, 
to have “ wrongfully, injurioufly, and deceitfully” caufed 
that to be done, w^hich the Court have authorized in prac- 
tice for fo long a period, and againft which they pofitively 
refufed to interfere when called upon eleven years ago ? 
It would be making the decifion of the Court a fnare to 
parties. 

Walion and Lktledakf in fupport of the rule for a new 
trial, admitting that the modern praflice had prevailed 
as dated, faid that this aftion was brought in order to 
try the legality of it : for if it were well founded, the 
value of the franchife would be entirely lod. And as 
to the late cafe referred to, it ought not to conclude the 
quedion •, for the Court often refufed relief on fiimmary 
application, which might be had in a more regular way \ 
referring the applicant to his legal remedy if he had 
any : and that is now fought by the prefent aflion. But 
as this was a new point, which they faid they had not had 
fo full an opportunity as they wilhed of conGdering, the 
Court adjourned the argument till this term ; when it 
was refumed by the plaintiff*s counfel. 

As to the Grd objedion, to the generality of the alle- 
gation, at any rate it does not apply to the fccond count, 
which does not claim for the bailiff the return oiall writs 
generally, but only of all writs of capias out of J 7 . R * : 
neither does that count require that there (hould have 
3 been 
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been a previous mandate to the particular bailiiF of this i8o8« 
franchife with a nullum refponfum from him ; but a — ^ 

mandavi ballivo to any bailiff of a franchife within the agamft 

county, and nullum refponfum returned^ would be fufii- ^J*nd*^Others* 
cient to fuftain the fecond count. The only objeflion, 
if any, which can in ftriftnefs apply to that count is that 
it does not except writs in which the bailiff is a party ; 
but this, as well as the reft, is open to the anfwer which 
has already been fuggefted by the Court, that the claim 
of the return of all writs muft be uriderftood of all writs 
returnable by the bailiffs of franchifes. For as an allega- 
tion of law need not be made, and, if made, need not be 
proved ; fo where the law allows an exception, it is not 
neceffary to notice it in the allegation of a general claim. 

Even a miftake in alleging matter of law will not hurt, if 
fufheient be ftated, without that, to maintain the ac- 
tion [a). In one fenfe too the bailiff may be faid to ha\t 
the execution of writs to which he himfeJf is a party ; 
for Dalton s Ojffice of Sheriff fays that he may make 
another bailiff for that purpofe \ which is in effeft doing 
it by deputy. They alfo contended that this general 
mode of pleading, claiming the return of all writs, See. 
was warranted by the precedents. Vidian* s Entr. 55 ., 

The cafe of the hundred of Gloucejler. Thompf, Entr. 42. 

BrownL Red. 49. Reg. Brev. Zz.a. 104. and Herne i 
Pleader 224. and Cary v. Bacchus i Show. 17, 18. They 
alfo referred to Lord Coke*s comment ( 3 ) on the ftatutc 
of Wejlminjler 2- c. 39. ; who fays that this branch, con- 
cerning the non omittas, is in affirmance of the common 
law 5 and refers to BraBon lib. 5. fo. 442. a., where the 
ftieriff is commanded quod non omitteret propter libcr- 

(^) ®y DoderUge Js. in Drtftv. Thairf, Latch, 127. and 

W'tlhamjm v. a Eafl, 450, 2 Jnjt. 453, 


tatem 
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1 808. tatem ialem, quin, &c. j and to Fitx. N. B. 74. a., where 
■ the form is that the (hetilF is commanded that he do not 

'0 A R R X T*ir 

agahft omit becaufeof the liberty aforefaid^ &c. : though it had 
"^d^thers* and was not now difputed, that a non 

omittas writ might ilTuc into any bailiwick in the county 
after a mandavi ballivo, &c. to any one, and nullum re- 
fponfum returned. And they (lie wed a prcc? lent in 19 
H» 6. 67.^1. where the Court amerced the flierifFforreturn- 
ing a mandavi ballivo, qul nullum dedit lefponfumi to a 
writ of diftringas juratores, on account of the great in* 
convenience of fuch a praffice. 

As to the principal objeftion, which goes to the right 
of adlion, all the precedents of actions againfl; IherifFs and 
under-ftierifFs by the owners of indep^^nderit liberties for 
executing non omittas writs tlure, without a prior writ 
and mandavi ballivo, &c. returned, proceed upon the 
ground that it is an injury which the law notices : for the 
bailifF of the franchife thereby lofcs the fees which he 
would otherwife have for executing the procefs: and 
power being given to him by the royal grant to return all 
writs within the liberty, in exclufion of any other officer, 
it is the fame as if the liberty were taken out of the 
county for that purpofe. It is a legal right or privilege 
paramount to any prailice of the court, and cannot be 
governed by it. The pra£lice therefore which has of late 
years prei’ailed, of iffuing non omittas writs into thefe li- 
berties in the firft inftance, is not analogous to the prac- 
tice of iffuing a latitat, without a prior bill of Middiefex 
to warrant it ; for the bill of Middiefex is only a precept 
of the court (a), and not a writ: it has no dire£liori or 
tefte ; and therefore it is purely within the diferetion of 
the court to iffuc or omit it : the pradlice therefore may 
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well warrant the otniilion of it. But in the cafe of writs, i 808. 

the ifliiing of them is a matter of right effential to the ju- ' ' ' 

rifdiftion of the court, and cannot therefore be omitted by agawft / 

•r • r t n !• t SMALLPACt 

any praaice even if it were of longer Itanding than it is : and Others, 
but it appears by the InJlruBor Clericaits publiflicd in 1727 
that it was not then eftabliflied, as at prefent ; for the 
ufual praflice is there ftated to be, to fue out a common 
latitat and a non ornittas writ at the fame time : though 
that itfelf was a recent encroachment, as appears by the 
older authorities. The mere circumftance of the writ 
ilTuing by the authority of the court will not prott£l 
either the plaintiff or his attorney from anfwering in da- 
mages as wrong-doers, if it be iflued illegally ; for thofc 
who fet the power of the court in motion are anfwerablc 
for the confequences. As in Barhr v. Braham and A/ir- 
wood[a)f where Mrs. Brakam having obtained judgment 
in a former a£lion againft Mrs. BarJetry as adminiflratrix 
of her deceafed hulband, upon a bond debt of the intef* 
tate j after levying part of the fum recovered out of the 
affets in her hands, fued out by Norwood her attorney a 
capias ad fatisfaciendum againft Mrs. Barkery \yitIiout any 
fuggeftion of a devaftavlr, under which (he was taken and 
Imprifoned : and both Mrs. Braham and her attorney 
Norwood were holden liable in ircfpafs at the fuit of 
Barker. [Lord Ellenborough C. J. There was no record 
there which warranted the iffuing of a writ of capias ad 
fatisfaciendum againft the party •, and therefore thofe who 
fued it out could not juftify under it ; but here there 
was a legal writ under which the party fuing it out could 
have juftified in trefpafs. That the arreft itfelf under a 
non ornittas writ is not illegal is (hewn by the cafe of 
Fitzpatrick v. Kelly {b). Le Blanc J. The queftion ia 

(Jf) Cited in 3 Term Rep. 740. 


(«) 3 368. 
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the cafe In Wilfon was whether the defendants who had 
caufed the plaintiff* to be arrefted, and were therefore 
primd facie trcfpaffers, could juftify the caption under the 
writ of execution which they had fued out : and the writ 
itfelf being unwarranted by any judgment, their juftifica- 
tion ncccflarily failed.] The cafe of Fitzpatrick v. Kelly 
admits that the party making the arreft is liable to anfwer 
to the owner of the franchife thereby violated : and this 
alfo appears from lo H, 7. fo, 7. a. All the authorities 
too agree that an aftion lies by the owner of the fran- 
chife againft the (heriff or officer who invades his liberty, 
and makes the arrefl: there without legal authority. And 
in Grant v. Bagge {a) it was held that a writ of fieri facias 
direfled in the firft inftance to the bailiff of the royal 
franchife of Ely^ out of this court, (inftead of to the 
(heriff of Camhridgejhire^ who fliould have iffued his man- 
date to the bailiff,) was erroneous and void, and that the 
bailiff executing it was guilty of a trefpafs againft the 
party whofe goods were taken under it : and upon the 
fame principle, it muft lie againft the party who illegally 
fues out a non omittas procefs in the firft inftance. 
[Lord Ellenhorough. That does not follow : every (heriff 
or other officer is bound to know the limits of his jurif- 
di£lion : or if the cafe be doubtful, he may apply to the 
cfourt and ftate the fpecial circumftances. In the cafe of 
Grant v. Bagge one who was no officer of the court took 
upon him to execute procefs illegally dire£led to him, 
there being no pradice to warrant it ; but here the de- 
fendant has done no more than follow the ufual pra£lice 
of the court long eftablifhed ; and can we fuffer him to 
be treated as a wrong-doer for that It might have been 
a different queftion if he had made any falfe fuggeftion 


(a) 3 Eaft , 128. 


or 
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or rcprefentation to our officer to induce him to iffiie a 
non omittas writ, without which another fort of procefs 
would have iffiied in courfe.] It is no objeftion that this 
is the firft inftance of an adion of the kind brought fince 
the praftice has prevailed, (if the fa£f be fo) ; for during 
all this period the bailiffs of franchifes appear to have ex- 
ercifed their rights, and taken their accuftomed fees ; and 
while they were ftill deriving profit from their offices, it 
was not worth while to incur the rilk and expence of an 
a£tion in a particular inftance. But now that the queftion 
is at length raifed, if the court hold that no adion will 
lie for the violation of the franchife, it will in effed abo- 
llfti the franchife itfclf. 

Lord Ellenbokough C. J. There might be fomc 
queftion whether the prefcnt ground of nonfuit can be 
fuftained ; whether the plaintiff could claim the execu- 
tion and return of all writs, &c. when there are various 
exceptions, fuch as writs of waftc, rc-diffeifin, cafes in 
which the king is party, or in which an informer fues as 
well for the king as for himfclf, and others which have 
been mentioned, in which the prccefs is to be executed 
by the fficriff. And though fcveral precedents have been 
(hewn in favour of this general mode of declaring, parti- 
cularly that in Vidian^ touching the liberty in queftion; 
yet the authority of Lord Hale in the latter cafe cannot 
well be urged in confirmation of it, becaufe the frame of 
the declaration was not confidcred by him at all, though 
he went very fully into the other parts of the cafe. But 
independent of the particular ground of the nonfuit, it 
would be frivolous to fend down the cafe to a fecond 
trial, if it appear to us, as it does, that the plaintiff would 
not be able to fuftain a material allegation in his declara- 
tion. 
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tian, namely, that the defendant “ wrongfully^ injurioujlyf 
and deceitfully^ caufed and procured the writ in queftion 
to be iffued. How can we fay, in a cafe where the 
court, at lead as far back as 1727, has been in the prac- 
tice of ifTuing the non omittas writ, without firft iffuing a 
common latitat, and waiting for the return from the (he- 
rifF of a mandavi ballivo with qui nullum dedit refpon- 
fum ; and after Lord C. B. Gilbert has recognized that 
practice as exifting in his time •, and when we know that 
objections were made to the prafticc of taking out non 
omittas writs in the firlt inftance fo far back as 1739, 
and aiflions threatened, but ftill it continued, and is re- 
cognized as the ufual prafiice In all the books on the 
fubjecEt lince that time ; and no inftance can be produced 
during all this time of any action brought againft a party 
fuing out fuch a writ: how can we fay that the plaintiff 
can be confidered as a wrong-doer for iffuing fuch a writ, 
according to this long eftabiifhed pra^fice of the Court. 
If this may be done, I know not what procefs may not be 
(haken : for, as I before obferved, the iffuing of a latitat 
without a previous bill of Middhfx ftands only on the 
praftice of the Court ; and that inftance is the ftronger, 
becaufethe latitat contains a falfe recital of fa£ls on which 
it profeffes to be grounded. [His Lordfhip referred to 
Stylets Prac, The fubjefl however has not pafled 

wholly fub filcntio; for in 1796 an application was made to 
fet afide a non omittas writ iffued in the firft inftance into 
this very liberty ; which the Court refufed. Is it then to be 
expeftedthat after the queftion has been brought dircflly 
to the notice of the Court, and they have refufed to reftrain 
the iffuing of fuch a writ on the ground of its illegality, 
a party fuing is to be wifer than the Court in difeovering 
the illegality of its prccefs ; and if he be not, that he is 


to 
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to be treated as a wrong*doer for having iflued a procefS| 
the iffuing of which the Court when called upon refufed to 
recal or condemn. It is clear therefore that the plaintiff 
xnuft fail in proving a fubftantive and material allegation 
in his declaration; and therefore it is needlcfs to fctafide 
the nonfuit. 

Grose J. It is not neceflary to inquire into the prc- 
clfe ground of the nonfuit, becaufe, upon the general ob- 
jedion taken by my Lord, it vifould be ufelefs to grant a 
new trial. For the prafticc has long prevailed and is 
now clearly eftablifhecl, that a capias with a non omittas 
claufe may be taken out in the firft inftance : and the 
cafe which occurred in 1796 fortifies the old pradlice, 
and was a recognition of it by the Court. It would there- 
fore be in vain to fend the record down to a fecond trial, 
when the plaintiff muft again be nonfuited on this ob- 
je£lion. 

Le Blanc J. In fliewing caufe againfl this rufe an 
objection has been taken to the a£l:ion itfclf : and if the 
a£fion be not maintainable, it is unnecefi’ary to enter into 
the other objedlion, which is only to the form of the 
declaration. And it appears to me that the a6lion does 
not lie ; for the defendant is charged with having •wrotjg^ 
fully^ &c. fued out the non omittas writ. But it does 
not appear to have been iflued by the officer upon any 
falfc fuggeftion of the party fuing : on the contrary it was 
iflued according to the regular praftice of the Court, 
which has fubflfled for a long period; and in the only 
inftance which 1 as been ffiewn of any attempt made to 
fet afide fuch a writ as irregular, the Court refufed the 
application. Therefore when it appears that there 
VoL. IX. A a was 
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was no falfe fuggeftion of the party to obtain the writ, 
and that the iffuing of it was not irregular, how can we 
fay that the party is a wrong-doer in fuing out fuch procefs. 
This differs the prefent cafe from thofe which have been 
cited, where a party fuing out a writ may yet be a tref- 
pafler ; for he, as well as the officer who executes the 
writ, may be a trefpafler, unlcfs he can juftify under it; 
which could not be done in the cafe of Barker v. Barham 
and Noriucodf becaufe there was no judgment to warrant 
the taking the perfon of the adminiftratrix in execution. 
But there was a very good reafon for not bringing an 
aQioa of trcfpafs in this cafe, becaufc the writ would 
have jallificd both the party who fued it out, and the 
office^ who executed it. The plaintiff was therefore driven 
to the experiment of bringing an aftion on the cafe, in 
which however it is flated that the party wrongfully fued 
out this procefs : and it now appearing that the writ was 
fued out according to the long eflabllfiied praftice of the 
Court, confirmed in the only inftance in which it was 
attem'pted to be impeached for irregularity, v/e cannot fay 
that the party fuing it out is a wrong-doer. 

Rule dlfcharged, 
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Scott agawjl Lifford {d). 

^ HIS was an aftion by the indorfcc of a bill of Ex- 
change againft the drawer. It appeared that the bill 
had been drawn on the ift of March 1806 by the de- 
fendant on one Mofes payable three months after 

date : and the plaintilF, having become the holder of il, 
had placed it in the hands of his bankers, Donvn and Co. 
On the ^th of June^ when the bill became due, a clerk of 
Down and Co. prcfented it for payment; and it was dif- 
honored. On the 5th they returned it to the pi lintid, 
who by letter, put into the two-penny poft on the 6th, 
gave notice to the defendant of the diihonor ; the plain- 
tiff living in London^ and the defendant ^JadwtlL The 
cafe was left to the jury on the qut llion, vvhctlier the 
notice of the difhonor had been given m reafonable time; 
and the jury, being of opinion that it had, found a verchdl 
for the plaintiff. And on motion by IV diy for a n^^w 
trial on the ground that due diligence had not been 
ufed ; 

Lord Ei LrNBOROUCii C. J. fild, I cannot fay that the 
holder on the return of the bill dlflionoied to him is 
bound, om’ITis omnibus aliis lugotiis, to poft olf immedi- 
ately with notice : if reafonable diligence hao been ufed, 
it is fufEcient. 

Grose J. Whether due diligence has been uftd Is a 
queftion of L w ; but judges may take the opinion of a 
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1808. jury 7 (S to what is convenient in the manner of giving 
,f' notice. 

■•i'jSeoTT 

ifgainfl 

LirFo*x>. Le Blanc J. It cannot be contended that a banker 
ought to give notice of the dilhonor to any but his 
cuftomer for whom he held the bill ; and I cannot rule 
that the holder of a bill may not avail himfelf of the con- 
veyance by the tw'o-penny poft. 

Rule refufed. 
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Stadt againjl Lill. 

was an action on the cafe for the breach of a 
guarantie in not paying the value of goods delivered 
by the plaintiff to one Nichols. The defendant gave a 
written guarantie figned by him in this form : I gua- 

rantee the payment of any goods which J. Stadi delivers 
to J, ’Nichols^ It was objefted at the trial before Lord 
lilUnho rough C. J. at Guildhall y that this guarantie was 
void by the 4lh feft. of the ftatute of frauds 29 Car. 2. 
c. 3. which avoids any promife toanfwerfor the debt of 
another unlefs the agreement be in writing, &c. : and in 
Wain s.Warliers[a), recognized in E^rtcn v. Matthews [b) 
it was held that the. word agreement included the confi- 
deration for the promife as wxlJ as the promife itfelf: aod 
here there was no confidcration dated for the promife. 
But Lord EUenborough w'as of opinion that the ftipuhted 
delivery of tlie goods to Nichols w^as a confideration ap- 
pearing on the face of the writing, and when the delivery 
took place the confideration attached : and he dire<Slcd 
the jury accordingly j who found for the plaintiff : but be 


(a) 5 £aji 19. 
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gave leave to the defendant to move to enter a nonfuit 
if thi? diredion were wrong. 

YS# Attorney^General now moved accordingly, and 
ftated the objedion, and the cafes on which it was 
founded. 


j80« 

STAn^< 

egdinfi, 

lilLL. 


But the Court wtrt fatlsfied that the dlredlon was right', 
for the reafon before given by Lord Ellctihorough^ which 
Lis Lordlhip now repeated as above ftated. 

Rule ref ufed. 


Hands againjl Burton. . 


Friday,' 

6 th » 


*"jpiIE declaration ftated that in confidcratlon that the iVoof that the 

plaintifl' would buy of the defendant a horle for agjmi toieilhisi;: 

31/. I ox. to be paid by the plaintiff to the defendant, the 

defendant promifsd that*the horfe was found : and that 3 ITiof and 

the plaintiff did buy of the defendant the hojfe for that ^tthefam^ ^ 

price ^ and did pay to the dejaulant the faid '^il. lox. ; and it the plaindij!^ 

then alleged as a breach that the horfe was unfound, horfe at tbat;^ 

The proof, at the trial before Graham B. at Op^ford, was defendant,'*^ 

that the defendant agreed to difpofe of his herfe, which nw hol-a* ot 

he warranted found, to the plaintiff for qo guineas; but hrOjS 

^ . thcr for 

agreed at the fame time that if the plaintiff would take and that thrjj 

the horfe at that value, he, the defendant, would purchafe thouid'b^lf^ 

of the plaintiff’s brother another horfe for 14 guineas,' wiUfuppo^H 

and that the difference only ftiould be paid to the de- onryrVatl^fio^ 

fendant. The %itne(s deferibed it as one deal between uderation 

the parties, and that but for the latter confidcratlon he would buy of 
^ , tile f'tl .ndadt 

did not believe that the bargain would have been made, a hprie for 

51/. loi. the 

defendant protnifed that it was found, and that in fadl the plaintiff did buy the iiorfeycir tbM 
price, and did pay to the defendant the fnid 3 1/. loj, 

A a 3 It 
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It was therefore ^bjefted that the proof varied from the 
contraft as laid, and’ flicwed rather a contrail for the 
exchange of horfes, paying the difference only in money, 
than an entire money payment for the horfe in qtfeftion* 
The learned judge however refufed to nonfuir the plain- 
tiff, but referved the point i and the plaintiff recovered 
on proof of the unfoundnefs of the horfe. 

W. jB. Taunton now moved to fet afide the verdiil, 
and enter a nonfuit, on the variance ftated. But by 

Lord Ellenborough C. J. The parties agreed to con- 
fider the brother's horfe as 14 guineas in their mode of 
reckoning the payment for the defendant’s horfe 5 but ftill 
the confideration for the latter was 30 guineas, and the 
defendant received 30 guineas in money and value. 

Grcse and Le Blanx Juflicei, concurred. The latter 
obferved that the agreement was in effeft this: the plain- 
tiff fays, I will buy your (the defendant’s) horfe for 30 
guineas, and you (hall buy my brother’s horfe for 14 
guineas, and the 14 guineas which you are to pay fhall 
be reckoned as part of the 30 v^hich you are to re- 
ceive. 


Rule refufed. 
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French againjl Patton. 

^ HIS was another a£Uon on the fame policy of in- 
furance, on which Hill^ as agent, before fuecl this 
defendant, and which is reported under the name of Hill 
V. Patton (<3). The plaintiff there declared as on a policy 
on (loip and goods {h) \ and it then appeared that the po- 
licy, which, as it flood in the printed part of it was on 
Jhip and goods^ had been reftrained by a written note in 
the margin to Jhip and oiitjit^ in confequence of a mifun- 
derftanding by the broker of the inflruftions of his princi- 
pal, in which (late it was fubferibed by the underwriters in 
September 1804 *, and that on a fubfequent application to 
them by the broker made long after the failing of the 
(hip, they had agreed to alter iti by the following me- 
morandum, inferted In the body (^) of tlie policy, upon 
a blank fpace between the printed parts j againfl which 
the underwriters wrote their initials. “ It is hereby agreed 
‘‘ that the intereft in this policy of infurance thall be on 
“ Jl/ip and goods oi Jloip and outfit^ as originally 
“ declared. London^ I3ih March 1805.” 

27 ;^ Court v/ere of opinion in the former cafe that though 
the alteraliou were agreed to by the underwriters, yet as it 

[a) S Eopi 373. {l>) The bcc;mning of the former report inad- 

vertently itatcb il>at it'tion \o liave Ixcn brought on a policy of infurance 
on “ fhip and outf.ty' iiiftcad of “ (Inp and gUih but tlie error Is manl- 
feft boin fioiT'. tnt inarsinal notes, at)d the whole context of the re- 
port. 

(r) Upon tlie former occafion the meinorandum was faid to be IndoiTed 
on the policy j but hy a fac fimilc of the policy novt Ihcwn in Court it 
appeared to liavc been Riade in the manner uho\c iUtccU 
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efientxally varied the rifle infur ed, it could not be made ef- 
fedual without a new {lamp ; and therefore they fet'^aGde 
the verdiCl which had been obtained by tlie plaintiff upon 
proof of a total lofs. And now the aflured broughtti new 
a£lion in his own name^ and declared as upon a policy on 
pjtp and outfit^ being the form in which it was originally 
fubferibed by the underwriters, and which remained legible 
in the fame ftate as before. But Lord Ellenhorough C. J. 
was of opinion that the alteration having been made by 
one who had competent authority to bind his principal, 
though made by confent of the underwriters, avoided 
the policy as it was before, and therefore it could not be 
decl-ired upon in Its original (late without a new (lamp. 
The cafe now came on in the peremptory paper upon a 
rule obtained in a former term for fetting afide the non- 
fult, and having a new trial; againfl v»^hich 

Tihc Attorney General and Garrow were now to fhew 
caufe ; but they thought ^the ground of the nonfuit fo 
clear, as dated by his Lordfhip, that they waved adding 
any thing by way of argument in fupport of it. 

Park and Marryot, in fupport of the rule, argued to 
this effl-il : There is no alteration or rrazure of the ori- 
ginal inftrument, which remiiins, it was at firft fub- 
feribed, a policy of infurance on “ (hip and outfit and 
this "was at one time binding on the parties. But they 
afterwards contemplated to vary the agreement, and to 
make it a policy ou (hip and goods ; and tliis was at- 
tempted to be done, not by any fpoliation of the original 
indrument, w^hich would have raifed thequedlon whether 
it were thereby avoided, though done without fraud, and 
for a purpofe v/hich had failed ; but by a didincSl memo- 
hndum, bearing a different date from the original policy, 

4 5ipd 
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and therefore the lame for this purpofc as if made on a 
different piece of paper, agreeing that the policy (hoald ^ 

Hand, as it originally did, (meaning in the printed part) agawji 

Patton. 

on ftiip and goods. Now, either that memorandum was 
or was not cffeftual to do away the original contrail be- 
tween the parties and fubftitute a new one. This Court 
In the former cafe of Hill v. Patton held that it was not 
effeftual, and could not be received in evidence without 
a new ftamp, and therefore that the plaintiff, who had de- 
clared as upon a policy on ftiip and goods according to tlie 
memorandum, could not recover. It follows then that the 
original conlra<if, unaffe£led by any’ legal evidence of a dif- 
ferent contradl fubfeqiiently entered into, mutt remain 
in force. The fa£ts only fticw that there was an ineffec- 
tual attempt to alter it. If the Court cannot look at the 
memorandum for the purpofc of fuftaining the original 
frame of the policy in its printed form, neither can they 
look at it in order to overturn it as it ftood when fub- 
feribed. A perfecl contrad mutt be fubftituced before 
^ former per fed coritrad' can be ‘fuperfeded. To Ihew 
that, independent of any objection arifing on the ftamp 
laws, an alteration made, bona fide, by confent, and in 
order to corredl a mittake, would not vitiate a policy, they 
cited Bates v, Gruhham (a) as in point : which was fup- 
portecl in principle by Motteux v. The London AJfurance 
Company {b). So in 7 »ouch v. Claye (c), the adding by con-r 
fent the name of a fecond obligor to a bond after the 
execution of it by the firft obligor was held not to avoid 
it. l»ord Hale there referred to a cafe in Moor [d) as 

confirmatory 

(fl) Salk.y 444. {b) 1 Atk. 545. {c) 2 Lev, 35. and i Ventr. 185. 

{d) Iri the report in Levinx the reference is to Mscr^ pi, 738. which is a 
faifprint for pi, 1730. See alfo Moor 835. pi, ili5, vyiierc the plaintilffued 

00 
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confirmatory of this tJo£lrine ; which he fays h^d been 
before adjudged to the contrary in Cro. Eliz, 626 (a)* 
Tile avoiding of the inftrument was part of the penalty 
annexed by the common law to the fraudulent alteration 
of it. Then in the late cafe of Henfree v. Brom^ 


on an obligation, which the jury found fpcclally to have been Interlined, af- 
ter the execution of it by the defendant, with the words Vicecomiti comitatui 
Oscorii without the privity of the plaintiff j but they did not find by whom it 
was done : and becaufe the interlining was not in a material place, nor 
with the privity of the plaintiff, the Court gave judgment for him ; hut 
they faid th.it if it had been in a material place, or with his privity, 
tut thcajjcnt cf the obligor bimjelff it would have avoided the deed. 

{a) This refers to CTSt-oi Mat kham v. Gonajicn in 7'r.40 Eliz.Rct. it2» 
It appears by Cf oke*i Report {Cro. Elios, 626.) that Markham had brought debt 
In C. B. upon an obligation againfl Fox, who pleaded the filling up of the 
blank fpaccs in the bond after the fealing and delivery, and therefore that 
it was not his deed ; which was held to be a good caufe of avoiding the 
bond; whciefore ififue was taken that they were not filled up after t\\e 
fealing and dtlivtry ; and it being proved at Nifi Prius that they were fo 
filled up, the plaintiff was nonfyited. The plaintiff tlien brought an ac- 
tion on the cafe, (which is the one reported in Cro. El. and Moor 547.) againft 
the defendant Conajion for having afterwards fraudulently filled up certain 
blanks, &c. in the bond, without the afTrnt or notice of the plaintiff, andi 
in order to avoid the bond : on which the plaintiff recovered judgment ; 
the opinion of the Court as there Rated being, that the bond was avoided 
by the material alterations made in it, though for the benefit of tlie obli- 
gor, and by his alTcnt. But the report in Moor notes, that afterwards the 
plaintiff brought a new a€lion upon the bond againfl Fox, who jiLadcd 
the fpccial matter, and concluded that it was not his deed j to which 
Mariam replied that the blanks were filled up with his ajjent : and on de- 
murrer it was adjudged for the plaintiff in £. R. And this explains what 
was faid by Hale in Zoucb v. Claye, % Lev. 35. Lord Ellenhorough C. J., 
in this part of the argument, afked whether thefe cafes were not all con- 
fidered in Mafttr vifMillery Ter m-Re/f. 32©. : to which no anlwcr was 
given from the bar; but 13 Fin. Abr. tit. Faits^ T. & U. were referred to 
as colledting all the cafes. It appears however upon reference to that 
cafe, that though many other authorities were mentioned, theR were not ; 
though much in aid of Mr. Juftice BulUFb argument, who differed from 
the reft cf the Court. 
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% (<9r), this Court held, that an award, which was altered by 
the umpire after his authority had expired, though v<M 
for the increafed fum directed to be paid, was yet good 
for the original fum awarded, whioh ftiU cotitinucd le*- 
gible. 


xBo8« 


Fjiknch 

again/} 

PATTi^^• 


Lord Ellenborotjgh C. J. In that cafe the aft of 
the umpire in altering the award, after his authority had 
expired, was taken to be the fame as the aft of a mere 
llranger. But here the broker had a continuing autho- 
rity to bind his principal by the alteration of the policy; 
and the alteration was effcftual to bind all the parties if 
a new (lamp had been alExed on the inftrument. The 
new agreement was complete as far as the will of the 
parties could make it fo ; and it only wanted a circum- 
ftance which the law requires to give it its full legal 
effeft. But though ineffeftual as an inftrument to fue 
on, it feems effeftual to do away the former agreement 
W.hich was thereby abandoned. If this were otherwlie, 
would it not operate as a fraud on the revenue. I am 
glad however that this cafe comes before us on a nonfuit, 
becaufe the plaintiff will not be concluded by our prefent 
opinion- I have turned the queftlon in my mind again 
and again with great anxiety. In the firft afiion the 
plaintiff infifted on the alteration as made agreeably to the 
real intentions of the parties, and that the policy as it was 
firft fubferibed was contrary to the inftruftions of the 
broker and by miftake. But now he defires us to confidcr 
that it was not altered, becaufe it was not effeft ually altered 
for want of a new ftamp to the memorandum. But is it not 

6 Enjr, 309. and vide Irvwc v. Elnortj % EaJ}, 54.] wldch was alfo 
referred to as confirmatory of the other cafe. 


made 
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made a difFerent policy by the memorandum, by which a 
difTercnt contradl is fuoftituted by the aft of tjic parties in 
lieu of tfic former one, which they abandon ? Is it lefs cf- 
feftual td (hew the intention of the parties becaufe it is a 
fraud in lawagainft the revenue. The plaintiffs own aft has 
made, as far as he can make, the policy fpeak a difFerent 
language from what he now infifts that it does, and he muft 
take the confequences. I cannot therefore fay that the 
policy is not fo altered ag to have loft its original identity, 
though the circumftance of a (lamp be wanting to give 
full cfFeft to the inftrument fo altered : and I do not 
think that the plaintiff can recur to it again in its original 
ftate. If however he fhall be advifed to queftion our 
opinion, 1 am glad that the opportunity will ftill be open 
to him. 

Grose J. This Is an aftion brought upon a contraft 
which was once petfeft, till it was fuperfeded by another 
contraft which was alfo perfeft, as far as the will of the 
parties was declared; but it could not be put in fuit for 
want of the ftamp which the law requires. Still it ap- 
pears upon the face of the former contraft that it has 
beerf altered and vacated, and this has been done by the 
aft of the parties who were competent to do fo. What- 
ever reluftance I may fed, I muft declare the law as it 
appears to me. 

Le Blanc J. We muft give the rule of law in this 
cafe, as far as we are compelled to do it, with, reluftance, 
becaufe it is againft a party who perhaps meant to do no 
wrong at the time : but can the Court enforce an agree- 
ment after the parties themfelves have upon the Very face 

of 


1 ^. 

■iJRoS. 

Fiench 

againji 

Patton. 
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of the fame Inftrument declared that it is not their agree- 
ment, and have aftually written another and a different 
agreement in the place of it. And I cannot fay||hat it is 
the fame thing as if the memorandum had been written 
on a different inftrument ; for it is inferted in the body 
of the original agreement, and makes it fpeak a different 
language. It fiiews an entire alteration in the minds of 
the contrafting parties. Then finding that the fubfti- 
tuted agreement cannot be enforced becaufe of an objec- 
tion arifing upon the ftamp laws, the plaintiff now wifhes 
to refort back to that which he has declared was not his 
agreement. There is another reafori why this ftiould not 
be permitted to him, bccaufe it is againft the policy of the 
revenue laws : for it would hold out encouragement to 
break thefc laws, and to try alterations of this fort, if after 
an attempt made to alter a contradl without a new ftamp, 
it fliould be held that though the attempt Were ineffec- 
tual as to the new contrail: of the parties, they could 
recur back again to the original agreement and fet that 
up again. 

Rule dIfehargetL 



French 


againfi 

Fatt«n^ 




Stjfurday^ 

May 7tht 

Though it be 
proper for a 
Riagiftrate in 
^ehrawing up a 
convi^Vion on 
the flat. 5 jdnnt 
c, r4. to fiate 
the particular 
evidence of the 
fa£l; on which 
l^is judgment 
la founded, and 
not merely the 
legal effect of it 
in the words of 
the ftatute, yet 
a convidhon in 
the latter form 
i» valid in la>v: 
but tlie magi- 
strate fuhjedls 
himfelf to an 
information if 
he endeavour to 
fhelter himleJf 
from detection 
by mif-Aating 
Such Icg.il reiult 
when the evi- 
dence would 
Hot warrant it. 
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The King againji Pearse. 

moved for a certiorari to bring before the 
Court a conviftion on the flat. 5 Ann, c, 14. /. 4. 
drawn up according to the precedent m, Burn's JuJlkey 
followed in the cafe of the King v, Thompfon («), though 
difapproved by all the Court, wherein the depofition of 
the witnefs to the fa£l was dated in the words of the 
ftatute ; namely, that the defendant on the day and place 
mentioned did keep and ufe a certain engine called a gun^ 
to kill and dejlrp the game;* without fetting forth the par- 
ticular evidence of the faft. The fame form had been 
adopted before in Rex v. Hartley [b)y and was afterwards 
purfued in Rex v. Lovet [c) ; but in the latter cafe the 
Court greatly difapproved of it ; and granted a rule calling 
on the convi£ling magiftrate to fliew caufe why a criminal 
information fliould not go again ft him for not ftating all 
the evidence given; and after hearing the afTidavits on both 
(ides the rule was finally diftharged only on the ground 
that the magiflrate had not adted corruptly, and might 
have been milled by the precedent in Rtx v. Thompfon: 
but they expreffed their opinion in (Irong terms, that it 
was the duty of magiftrates in all cafes to ftate the whole 
of the evidence and not merely the refult of it. And in 
the King V. Clarke [d)^ where the particular evidence of 
the fadl of killing the game was fet forth, the Court 
exprefled their approbation of it ; and recommended it 
as a precedent to be followed In future ; and exprefled 


{a) ^ 7crm Rep. i S. 
(i-) 7 Ttrm Rep. 1 52. 


{b) Cald. 175. 

(</) 8 Term Rep* 220 . 
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thcmfcivcs much diflatlsficd with ,the general mode of 
Rating the evidence, in the terms of the a£k of parlia- 
ment, which had been praftifed in thefe cafes. He 
therefore moved for the certbrari in this cafe, with a 
view to^cttle the queftion in future. But by 

Lord Ellenboeouch C. J. all the arguments againft 
this form of convidlion were dlfcufled and confidered v% 
the King V. Thompfon^ and though the Court difapproved 
of it, ftill they held themfelves bound by former precedents 
to fupport it. The point therefore having been decided 
again and again, we cannot have it difeufTed any 
more. 

Le Blanc J. If a maglftrate endeavour to flielfer 
himfelf from dete&ion by merely Rating the fa£l of the 
offence In the terras of the aft of parliament, as if it were 
the legal effeft of the evidence, when the evidence itfclf 
would not warrant the conclufion, he fubjefts himfelf 
to a criminal information, upon a proper cafe laid before 
the Court. 

Per Curiam f The writ denied. 


The Kiwa 
PlAUBt. 



i8o8. 


^turd^yf 
May •jtb*. 


Though tlic af- 
fixing of the 
common Ccal to 
the dted of 
conveyance of 
a corporation 
be fufficientto 
paTs the ellatc, 
without a 
formal delivery, 
if done with 
that intent ; yet 
it has no luch 
clfc^l if the 
order for affix- 
ing the feal he 
accompanied 
with a dire^fion 
to their clerk 
to retain tlje 
conveyance in 
his hands till 
accounts were 
adjufted with 
the purchafer. 
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Djbrby Canal Company againji Wilmot, Bart, 

F_ cjeAment for lands in the county of Derby Sir 
Robert Wilmot^ the defendant, claimed by convey- 
ance from the company, which is incorporated by aft of 
parliament, under their feal. It appeared at the trial at 
Derby^ that, the defendant had purchafed the land in 
queftion from the company, to whom he had fold other 
land, and there were accounts fubfifting between them 
which were not fettled. That upon the occafion when 
the company’s feal was affixed to the conveyance in quef- 
tion, their managing committee (which had authority for 
this pufpofe) was fitting at an inn in the town, and the 
conveyance having been brought to them, they direfted 
their clerk to affix the feal to if, but not to part with it 
till the accounts were adjufted : the company’s clerk ac- 
cordingly Cent his clerk with the conveyance to the houfc 
where the feal was ufually kept in the town, in order to affix 
the feal to the inftrument, but with a direction not to part 
with it, but bring it back to him ; which was done accord- 
ingly. Wood^ B. thought tha,| the conveyance under thefc 
circumdances was |pt complete to pafs the legal eftatc, 
and therefore the plaintiffs recovered a verdict ; which 

Vaughariy Serjeant now moved to fet afide, upon the 
authority of *i RoL Abr. 23. /. 50., which cites the cafe 
of the Dean and Chapter of Femes y Dav, Rep, 44. 
that the deed of a corporation needs no delivery, but^thc 
affixing of the common feal gives it^erfeftion without 
delivery. But 

liOrd 
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Lord Ellenborough C. J. anfwered, and the reft of 1808. 

the Court agreed, that in order to give it efFeft, the affix- — 

. . DekbyCanai. 

ing of the feal muft be done with intent to pafs the eftatc ; Company 

other wife it operates no more than a feoffment would do 'Wilmot. 
without livery of feifin: whereas here, though the feal was 
direded to be and was affixed to the inftrument for form, 
yet it was with a refervation of any prefent effefl: to pafs 
the title out of the company, as they did not chufe to de- 
liver over the poffeffion of the conveyance till the ac- 
counts were fettled between them and the purchafer. 

Rule refufed. 


Purcell againji Macnamara. 


May 'jtb* 


the fecond {a) trial of this caufe, which was an 
a£lion for a malicious profecution againft the de- 
fendant for having indidfed the plaintiff of perjury; 
afligning the perjury 011 an affidavit made by the 
plaintiff fwcaring to words uttered by the defendant j the 
proof on the part of the plaintiff in addition to the formal 
proof of the record of acquittal was, that after the in- 
diftment found was ready for trial, tlie profecutor (the 
prefent defendant) was called and did not appear; on 
which the verdift of acquittal paffed : without proceeding 
to give any further evidence of malice than what, it was 
contended, arofe from the abfence of any proof of pro- 
bable caufe. But Lord Ellenborough y C. J. v/ho tried the 
caufe, thought that this was not fufficient to fupport 


Tt lies on the 
plaintiff in an 
a^ion lor a 
malicious pro- 
fecution to give 
evidence of 
malice in the 
defendant, 
either exprefs, 
or to be collect- 
ed from circum** 
Ifances fhew^pg 
plainly the wane 
of probable 
caufe J and the 
malice is not to 
be implied from 
the mere proof 
of the plaintifTt 
acquittal for 
want of the 
profecutor’s 
appearing when 
called. 


(fl) See the Report, ante 157, on the fuff trial, 

VoL. IX. B b 


the 
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i8o^« the aflion^ without evidence of exprefs malice, or at 
Pune lit circumftanccs evincing fuch entire want of 

cgaknfi probable caufe from whence malice was to be pTefunaed : 

Macwamaia* 

and therefore he nonfuired the plaintiiF. 

Gurtiey now moved to fet afide the nonfuit \ and ad- 
mitted that the dodrine laid down by his Lordlhip was 
fuppotted by the authority of Savil v. Roberts (a) : but 
this, he faid, had been overruled in the cafe Parrot v. 
Fifijwick (i)) London fittings after Trinity Term 1772, 
mentioned in BulL N. P. 14, in which it is dated to 
have been ruled, that where the fads lie in the 
knowledge of the defendant himfelf, he mud diew a 
** probable caufe, though the indidment be found by 
the Grand Jury \ or the plaintiff fliall recover without 
proving exprefs malice.*^ And here he contended, 

(tf) Satk, 13. I Lord "Ray. 374. ^Mod. 410* 12 Mad, 211. 

(A) The generality of the po/ition laid down in tl>c printed note of tlie 
cafe is fcarcely warranted by the MS. note of the cafe, from whence it 
was probably taken ; which wa« this. Parrott v. FlJhjuticAf London fittings 
after 7 V//r. 1771. « In ao a^ion for a malicious profecution in preferring 
and profcciiting an indidment for perjury, where the bill of indidment 
was found, and the plaintiff acquitted by verdidj Lord Mamfieldy infum- 
itiing up, fiid, it was not ncceffary to prove exprefs malice j for if it ap» 
feared that there was no probable eaufe, that was fuffiicient to prove an 
implied malice, which wae all that %bat necejfary to he proved to Jupport this 
aSiion, For in this cafe ail the fads lay in the defendant's own know- 
ledge ; and if tb^re were the lead foundation for the profecution, it 
was in his power and incumbent on him to prove It. Verdid for the 
plaintiff 50I.** A margimil note actas, that the indidment was for per- 
jury committed on die (rial of an adion for ufe and occupa^on brought 
by the defendant againfl tlic plaintifTs mafter." 

It is quite confident with this fumming up, that the plaintifF fllouM 
have given prim& facie evidenca at lead of the want of probable caufe# 
from whence, if uncxplaioed, malisc might be coUeded^ 

that 
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that the fa£l on which the perjury was aflfigned, namely, x8o8, 

the words fworn to have been uttered by the defendant, • ' ' 

• t • 1 • Purcell 

being neccflarily a faft within his own knowledge, might, againft 

if not true, have been difproved by him on the pro- 

fecution of the indi£lmcnt. [Lord Ellenborough^ C. J. 

rule by which J was governed does not (land upon 

the authority of ^avil v. Roberts alone: the fame 

point was ruled by Lord Kenyon^ in Sykes v. Dunbar {a)y 

that it was not fuificient for the plaintiff to (liew his ac« 

quittal in order to fuftaln the affion, without going 

further and giving evidence of malice in the defendant.] 

In that cafe, Dunbar was the only wltnefs upon the in- 

dlftment ; but here there were other witnefles befides 

the profecutor oo the indiftment. 


Lord Ellenborough, C. J. The queftlon comes in 
fa£l to this, whether proving an acquittal for want of pro- 
fecuiion be primd facie evidence of malice to fupport an 
aftion for a malicious profecution : the contrary of 
which has been always held. The want of probable 
caufe may indeed be fo (frong and plain as to amount 
to evidence of malice ; but that muft be fhewn by the 
plaintiff. 


Grose J. It is neccflary for the plaintiff to give evi- 
dence of malice in the defendant,, in order to fupport 
the action. 

Le Blanc j. An aftion for a malicious profe- 
cution cannot from the very nature of it be maintained 
without proof of malice, either exprefs or implied : 

(tf) Sittings after Michaelmas T trait 40 3. 


B b 2 


and 



3<4 

1808. 


FURCllL 

agdkfi 

MACMAMikHA. 


Saturday, 

May jib* 

One magiftrate 
committing the 
mother of a 
baAard to cuf- 
tod> for not 
filiating the 
child is yet 
entitled to the 
previous notice 
of adion re- 
quired by the 
R.a4G. 1. e. 44. 
though by the 
flat. 18 Eiix c. 
3. §. a. jurif- 
di^ion over the 
fubjefl matter 
is committed to 
two magidrates. 


CASES iM EASTER TERM 

and malice may be implied from the want of probable 
caufe i but that muft be ihewn by the plaintiff. 

Rule refufed. (a) 


la) Vide Jobnftone v. Sutton, in error, i TVrm Rep, 545. 


Weller againji Toke. 


defendant, a juftiec of peace for the county 
of Kent, being fued in an aflion of trefpafs and 
falfc imprifonment, for having, without the concurrence of 
any other magiftratc, committed the plaintiff to cuftody for 
not filiating her baftard child, upon a fummons to appear 
before himfelf j from which imprifonment (he was after- 
wards difeharged by his order ; it was obje£led at the trial 
at Maidjlone, before the Chief Baron, that the tranfa£tion 
had taken place twelve months before the adlion brought, 
and that no previous notice of the adion bad been given, 
as required by the ftat. 24 Geo. 2. c. 44.; on which the 
plaintiff was nonfuited. 


Garro^m now moved to fet afide the nonfuit, on the 
ground that the defendant, having adtd wholly without 
jurifdidion in affuming to himfelf authority to commit 
the mother for not filiating a baftard child, when the 
ftatutc 18 Mtiz. ,c. 3. §. 2. only gives jurifdidion in fuch 
matters to two juftices of peace, which muft be exercifed 
by them together (a), was not entitled to the notice re- 
quired by the ftatute $ inafmucb as the ad could hot be 


(#) V. JPmfl and another. zBlae.Rep. 1017. 
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faid to have been done in the execution of his office ; and 
the ftatute only intended to prote£l magiftrates a£ting irre- 
gularly or erroneoufly in cafes where they had jurifdidion 
in themfelves of the fubjeft matter. And he cited Alcock 
V. Andrews (o), where Lord Kenyon is faid to have taken 
the diftindion between aconftable adiiig colore officii^ and 
virtute officii : that he was not protefted by the ftatute in 
afting colore officii^ where his office gave him no authority 
to do the a£b ; but only when afting within the limits 
of his official authority^ he exercifed that authority. im- 
properly, or abufed the difcretion placed in him. 

Lord Ellenborough C. J. It is not denied that the de- 
fendant had authority to a A as a magiftrate upon the fub- 
jecl matter of the complaint brought before him, though he 
could not zQ: alone. Though the zQ: of commitment, 
therefore, cannot be faid to have been done by virtue of his 
office, yet the fubje£l; matter was within his jurif- 
di£i;ion, and he intended to zQ: as a magiftrate at the time, 
however miftakcnly. The very obje£k of the legiflaturc 
in requiring the notice to be given was to enable the 
magiftrate to tender amends as for the wrong done, con- 
templating him as a wrong-doer. If this had been an 
aft whblly aliene to his jurifdiftion, I {hould have faid 
that he afted witliout the proteftion of the law. 

Per Curiam^ Rule refufed {h) 


(tf) Sittings after Miebaehnas Term, 1788. 2 Ni, Pri Caf 542. 
Vi. ASi/tM V. Crtcn, 5 Eafi, 233. 



3^6 

i8o8. 


T'uefdaj, 
May xcth. 


Under a devife 
to jd. for life, 
remainder to B» 
and her heirs } 
but if B. die be- 
fore /f., or if 
ihe die without 
heirs of her 
body, then to 
C. and his heirs, 
3cc : held thnt 
the devife over 
to C. after B. 
could only take 
elFedl if B. died 
before A and 
without iffue ; 
for that unlefs 
cr were read as 
andi the devifte 
over would take 
*if B, died before 
although Ji. 
left ifl'uc j which 
would clearly 
he againft the 
apparent interit 
of the devifor, 
which was to 
prefer the ifl’uc 
of B, to C. 

It feems that 
freehold may 
"pafs by a will 
giving the eflate 
a local defenp- 
tion and name, 
though it be 
miftakcnly 
called hajchold j 
there being 
no other pro- 
peny anfwering 
to the name and 
defcription» 
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Dekn, on the Demife of James Wilkins, againM 
ICemeys and Another, 

A T the trial of this ejedment for a meffuagei liable, 
coach-houfe, garden, orchard, and two acres of land 
in Tiddenham^ in the county of Gloucejler^ a verdici was 
taken for the plaintiff, fubje£l to the opinion of this 
Court on the following cafe. 

William Philpot being feifed in fee of the premifes in 
queftion by indenture of feoffment of 29th ^pril 1641, 
conveyed the fame to William Jones in fee. William 
Jones ^ by indenture of the 25th September 16^^^ between 
him and Ann his wife, of the one part, and William WiU 
kins (the great grandfather of the kffor of the plaintiff ) 
of the other part, in confideration of 16/. demifed the pre- 
mifes to W. Wilkins his executors, &c. for 999 years : and 
by indenture of rcleafe of the 26th September ; 678 , gave, 
granted, remifed, and rclcafcd, and for*evcr quitted claim 
to W* Wilkins^ in his poffeffion being, and to his heirs 
and affigns forever, “ all the eflate, right, title, intereft, 
claim, and demand whatfoever which he the faid 
William Jones then had, or ever had, or which his 
** heirs, executors, adminiftrators, or affigns, at any time 
or times hereafter fhould or might or could have or 
claim of in or to the faid premifes ; to hold unto the 
faid W, Wilkins his heirs and affigns, to the only pr^- 
“ per ufe and behoof of him the faid W, Wilkins his 
heirs and affigns for ever,’^ with general releafes, and 
warranty. The lafl deed was duly executed and attefled 
by the fame fubferibing witneffes as attefled the exe- 
cution of the next preceding deed. Wilkins 
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the premifes, and died poflcfled thereof in 1736, leaving 
his widow Catherine in pofTeflion^, and leaving a fon 
feph^ and three daughters, Ann^ Sarab^ and Eleanor, By 
indenture of March i8th, 1728, between W. Wilkins and 
Catherine his wife, of the firft part, and Ann Anderfon of 
the ftcond part; reciting the deed of the 25th of 
ler 1678; It', Wilkins and Catherine <MA grants 

bargain, fell, affign, and fet over, the premifes to Ann 
Anderfon for the refidue of the terni of 999 years created 
by the deed of the 25th of September 16^%, as a fecurity 
for the repayment of 25/. and intereft : with a provifo 
that if Wilkins and his vife, or their or either of their 
teirs, ex^fcutors, &c. (hould pay to Anderfon, her executors^ 
&c. the principal and intereft on the e>{ September. 
then next, the indenture fhould be void. By indenture 
of the J9th of September 1732 between the fame parties, 
the premifes were further conveyed to Anderfon for fe- 
curing a further fum of 5/., with a like provifo on pay-, 
ment of 30/, on the 18th of Marth then next. By 
indenture of the 30th of September between Cathe^ 

tine Wilkins of the one parr, and tire faid Jfeph Wilkins 
of the other part, Catherine, in confidcration. pf 5/. bar- 
gained and fold the meffuages with-onc piece of ground^ 
then in her poftelTion, containing by eilimatioa about oiiff 
acre, in Teddenham, 5 cc. to Jfif 'ph Wilkins in ht {a), Ccu^ 
therine died in 1740 in pofTeHion of the premifes, leaving 
Jofeph Wilkins, the cldeil fon and heir at la,w of the faid 
William and Catherine, and their three daughters, Ann^ 
Sarah, and Eleanor, her furviving. Jofeph^ Wilkins after-* 

{a) It was admitted that this deed of the 3Cth of Stftemhtr, 1736 ope- 
rated nothing in refpedt of the cafe in judgment 5 Jejepb JVUkint having 
had the fee by defeent before, fubje^ only to the dower of CatkenM 
his mother. 
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i8qS. wards died, leaving one only {on,Jehnt tnentionedin the 

'■ will of Ann "Jones hereafter ftatcd ; which Join died in 
DcNti dcm. , •' 

Wii^xxKs 17881 leaving the leHor of the plaintiff his only fon. On 

KfiMtYSa the death of Catherine Wilkins in 1 740 her daughter, Ann^ 

entered upon the premifes and kept poffellion adverfely 
againff her brother ^ofeph until her death, without iffue, 
in 1779. Ann married Reece JoneSi who by his will, 
dated 12th 'January 1763, bequeathed to his faid wife 
Army whom he appointed executrix, all his real and 
perfonal eftate ; and foon afterwards died ; and on 16th 
June 1768 Ihe proved his will at GlouceJler„ By inden- 
ture of the 28th of Feb. 1770, between Selwyn Jamesy foie 
executor of the faid Ann Anderfony widow, of the one part, 
and the faid Ann Jonesy widow, devifee and foie executrix 
of Reece Jones of the other part *, reciting the abftrafted in- 
dentures of mortgage or aflignment of the i8th of March 
1728, and 19th of September 1732, and that default was 
made in payment of the principal fum of 30/. and intereft 
there mentioned, and that there was due to Ann Anderfon 
50/. for principal and intereft, which Reece Jones in his 
life time had paid to her ; but that no aflignment was 
ever made by her of her eftate and intereft in the premifes 
by virtue of thofe iodenturevS to Reece Jones ; and that 
Ann JoneSy being entitled under his faid will to take, an 
aflignment thereof, had requefted James y in whom fuch 
term eftate and intereft was then vefted, as executor of 
Ann Anderfony to alTign the fame to her, Ann JoneSy 
which he had confented to do ; James therefore afligned 
the premifes to Ann Jt>nes her executors, &c. for the re- 
fidue of the faid term of 999 years. Ann Jones by her will 
of the nth of September 1771, duly executed and attefted 
to pafs real eftate, devifed as follows ; I give and be- 
queath unto Thomas Cooper for life, all my Uqfehold eftate 

CtuaM 
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fituated on Tutjbill^ commonly called the S/ar, confifting l8o& 

of one dwelling boufc and ftablci one piece of meadow, 

orchard, and garden. 1 alfo give unto the faid Y. Cooper Wimcin?* 

all my houfehold goods, beds, &c. and all utenfils of KsMtlfi, 

brewing, and other my goods and chattels^ moveable and 

unmoveable, together with all fuch foms of money as may 

be due to me at the time of my deccafe. And after bis 

deceafe I give and bequeath unto J<ine Prickett all the 

above leafehold eftate, with all fuch furniture as lhall rc-» 

main after T*. Cooper*^ deceafe, to her and to her heirs and 

affigns for ever. But if Jane Prickett die before T. Cooper^ 

or if (he die without heirs from her body lawfully begotten, . 

thrn I will my leafehold eftate only unto John Wilkins^ 

fon of JoJeph Wilkins^ to him his heirs and affigns for 

ever. But if John Wilkins die before he comes to lawful 

poffi ffion of it, or die without ifluc of his body lawfully 

begouen, I will it defeend unto S, Tovey^ his heirs and 

affigns for ever. And after the deceafe o!f Tho, Cooper 

and Jane Prickett ^ and on the acceffion of John Wilkins 

to my leafehold eftate, that my houfehold goods (hall be 

equally divided between Catherine and Martha ToveyP 

And ffic appointed Tho*. Cooper her executor ; who after 

her death duly proved the will, and took polTeffion of the 

premifes in queftion. The premifes defcribe.d in the faid 

will as leafehold are thofe now in quellion. Jane Prickett 

married James Williams ; and by indenture dated aoth 

of Auguf 1788 Cooper demifed the premifes to Williams 

and his wife for 2 1 years, if he. Cooper^ fliould fo long 

live, at the yearly rent of eleven guineas. By indenture 

tripartite of the loth of March 1789, between Thomas 

Cooper^ adminiftrator with the will annexed of Jones^ 

of the firft part, James Williams and Jane his wife, fof> 

|«crly Jane Prickett of the fecond part, and J> Seys of the 

third 
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thirJ part ; reciting the irtdcnturc of the 28th oi February 
1770, therein' taking notice of the indenture of mortgage 
of the 1 8th of March 1728, in which are recited the in- 
4 cntures of the a^th of September 1768 and 19th of Sep- 
tember 1732, and the other matters therein recited j and 
reciting the death of Ann Jones^ and her faid will, and 
the faid indenture of Icafc dated the 20th of Auguji then 
laft part j and that yames Williams and Jane his wife 
having occafion to borrow 40/. John Seys had agreed to 
lend the famcj with the approbation of T. Cooper ^ upon 
mortgage of the faid abftrafted premifes ; Cooper, Williams 
and wife, did thereby grant, bargain, fell, and aflign to 
Sey all the faid premifes, and all the eftate, &c. to hold 
to Seys his executors, &c. for the refiducof the faid f;erm 
of 999 years, fubjefl: to a provifb that on repayment of the 
40/. with intcreft on the loth of September then next, J. 
Seys his executors, &c. would furrender or aflign fo 
much of the faid term as (hould be unexpired to Williams 
and wife, their executors, &c. The 40/i mortgage money 
not being paid, Williams and wife by indenture of the 
20th of February 1790, reciting the laft abftrafted deed, 
in confideration thereof, and of a further fum then paid 
to them, making in the whole rooA, afligned the faid 
premifes to for the refldue of the term 'abfoiuttly, 
and widiout any provifo for redemption, fubje£t to the 
paynient of the rent of eleven guineas a year to Cooper 
referved in the leafe of the 20th of Auguji 1788. J^ 
Seys took poiTeflion of the premifes, and confiderably im-< 
proved them s and from him the term was regularly, by 
indenture of the of March 1795 (reciting the xn-^ 
denture of the 25th of September 1678, and the other mat* 
ters before mentioned,) afiigned to S. Stephens ^ who on the 
ad July 1797 made the defendants his executors, and 

died. 
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died, and they arc now in poffeffion. 7 ho. Cooper died In 
1791 5and y^/ifPr/f;&i?//dird,withoutiiTue,in 1793. 7^^^^ 
Wilkins the It (Tor of the plaintiff is the cldc ft fon and 
heir of John Wilkins^ the devifee named in the will of 
Ann Jones^ and is alfo the heir at law of William Wil-- 
kins the grantee in the indentures of the 25th and ^ 6 il\ 
of September 1678, and of Ann Jones the teftatrix. The 
releafeof the 26th of September 1678, and the deed of the 
jorh of September 1736 were produced by the leffor of the 
pjairujff. The other conveyances fta’.ed were in the poi- 
feffion of and produced by the defendants. If the Court 
v.'ere of opinion that the leffor of the plaintiff was entitled 
to recover the premifes in queftion the verdidl was to 
{land; otherwife a nonfuit was to be entered. ^ 

This cafe firft came on to be argued in the laft term, 
when it was ordered to be amended ; and afterwards in 
the fame term it was argued by Wigley for the plaintiff, 
and Gafclee for the defendant, when feveral points were 
made j 

ift, Whether the mortgage term of 999 years created by 
the indenture of Icafe of the 25th of September 1678 were 
merged in the fee granted to W. Wilkins by the indenture 
of releafe of the 26th of September : againft which Shep. 
Touch. ^ 2 ^. was cited. 2dly, If merged, whether the old 
terra were not revived and afligned by the deed of the i8th 
of March 1 728, noticing it as an exiftlng term, and convey* 
ing it as fuch from W, Wilkins and Catherine his wife to Ann 
Anderfon^ as a mortgage fecurity ; or whether the Words 

grants bargainyfelK ajffign^ andfet over^^- though pur- 
porting to be an affignment of the old term, would not, 
if that were merged, opetatc as a new grantor re-creation 
pf the t^rnij by reference to the forcoer^ for the reiidpo 

of 
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x8o8» of the years to come : and this feemed to be conceded* 
Pewk dem Whether upon the death of Catherine the furvivor 

WiwRs * of W. Wilkins in 1740, and the rightful feeliaving at all 
H?Mty8* events defeended to Jofeph tht eldeft fon and heir at laur 
of Catherine Wilkins \ his filler Attn^ who then entered 
and kept pofiellion adverfely againft her brother until her 
death without iflue in 17791 thereby acquire a 

tortious fee by dififeifin^ (as in LiUj, 411.) notwithiland- 
ing the exiftepce of the outllanding mortgage term to 
Ann Anderfon^ to whom Ann Wilkins continued to pay 
the interell on the mortgage^ and therefore, it was faid^ 
snufl: be taken to have continued in pofieilion with the 
aflent of the mortgagee, and during which term the bro- 
ther could not have recovered in cjeAmcnt. 4thly, Whe- 
ther, if (he did acquire fuch tortious fee by difleifin * in 
1740, the aflignment of the outllanding mortgage term 
to her (then called Ann Jones) in 1770 by Selwyn James^ 
the executor of Ann Anderfon the mortgagee, did not 
merge the term in the fee ; as the term and the fee 
could not, itwas argued, exill together in the fame perfon 
in their own right. And in Co. Lit. 338.^. it is faid 
that a man cannot have a term for years in his own right, 
and a freehpld in auter droit, to confill together; but he 
may have a freehold in his own right and a term in auter 
droit. Or, 5thly, whether a rightful term could merge in a 
wrongful fee. Or, dthly, whether Ann Jones having a right- 
ful and awrongful title to the poirclIion,(he might not have 
defied to hold, and may therefore now be prefumed to 
have held, by her rightful title ; more efpecially as by her 
will (he deferibes the preipif^^s as leafehold, which was 
according to her right in them. 

But ultimately it became unnecefiary to decide thefp 
points : for the cafe was refolyed into this \ either the 
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eftsite in A/tn Jones zt the time of her death was leafier 
hold or freehold. If leafehold, it was agreed that the 
defendants were entitled^ claiming under thofe who were 
competent to convey it as fuch. If freeholdi the queftion 
turned on the devife over in the will of Ann Jones to 
John Wilkins (the father of the IclTor of the plaintiflF) if 
Jane Prickett died before Thomas Cooper (the firft taker 
for life under Ann Jones* will), or if (he died without heirs 
of her body. And Jane Prickett having died without iffiie 
in 1793, but . having {\kxv\ytA Thomas Cooper^ who died 
in 1791, the principal queftion was whether that devife 
over took effefis and which depended upon another 
queftion, whether the word or were to be read and : in 
other words, whether both the events, of Jane Prickett 
dying before Tho. Cooper , and of her dying without ifluCf 
muft happen before the remainder over to John Wilkins^ 
could veft ? In refpcfl to which Lawrence J. in the laft 
term referred to Fairfield v. Morgan (a) in the Houfe of 
Lords, where, in a devife nearly (imilar, or was read and, 
and where all the cafes on the fubje£l are collected. 


'1 8o$« 
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Wtgley for the leflbr of the plaintiff, (affuming for the 
purpofe of the argument, that the old mortgage term for 
,99 years, created by the deed of demife of the Z9th of 
Stptmber'i 6 >ji,vi*s merged iti the fee releafed to 
WiOdtu by the indenture of the 26th of Septmber : or if 
it were revired, or a new mortgage term created by the 
deed of the i8th of March 1728 for dip benefit of Jnn 
Anitrfm the mortgagee, that upon the affignment of it 
by her perfonal reprefentatire in 1770 to Ann Jonts^ who 
had diea acquired a tortious fee by diffeifin of her brother 

(<} iUfm Stfi 3 ?. 
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30 years beforcj that term was again merged^ and there* 
fore that at the time of Ann Jme$ making t\er will (he 
was feifed in fee of the premifes unincumbered by any 
outftanding term ;) contended^ i(l| that though the pre* 
mifes were deferibed in the will as leafeholdy yet the devifor 
having nothing but this freehold eftate which is locally 
deferibedj they would pais.under this ihidaken defeription; 
rejedling the word leafeholi as furplufage \ according to 
the rule in KnoUford v* Gardiner (u). 2dly» That the 
word or^ in the devife over to John Wilkins^ was to be 
read in its proper disjundive fignification i and that Che 
of the events having happened^ namel^yi ^he dying of 
Jane Prickett •without ijuef the devife over took eiFe£l:« 
The cafe of Pairjteld v« Morgan was a devife to the 
teftator’s brother of all his real and freehold eftates : but 
In cafe his brother << (hduld die before he attained the age 
of 21 years, or without ilTue living at his death,’’ then 
to bis mother in fee. . And he endeavoured to diftinguilh 
the prefent from that cafe by faying, that here there was 
an apparent intent that neither of the devifees, Jane 
Prickett^ or John Wilkins^ (hould take any fee abfolutcly 
in the preipifes until they refpe£tively came into pof* 
fei&on. The only reafon againft fuch a conilru£lion is 
founded upon the fuppofition of an abfurdity in fuppoling 
that the teftatrix could intend that if Jane Prickett died 
before Cooper, leaving ifTue, fuch iiTue fliould not take, but 
the eftate go over to John Wilkins on Cooper^ ^ death : 
but there is nothing fo abfurd in fuch an intention as to 
render it impofBlle to fuppofe that it could exift, though 
the natural fenfe of the words ufed bed convey fuch a 
meaning. A devifor may well intend to give an eftate 
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in remainder to one relation, and if (he lived to come Into 
poffeffion of it, then that her family, if (he had any, 
Ihould alfo have the benefit of it ; but that if (he never 
came into the poiTtiTion at all, that it (hould go over al- 
together to another relation who was the next more 
immediate obje£f of perfonal regard. But admitting 
fome inconvenience in this confiiruAion, the reading and 
for or will not get rid of every inconvenience ; for then 
if 'Jane Prkhett furvived Cooper^ but without having ifluc, 
(for in cafe of iflue, it might be a queftion whether (he 
would take more than an eftate tail), (he might have fold t le 
efiate, and deprived the devifees over of their fuccelTion; 
which was clearly againft the intention of the tedatrix. 

The Court now thought it unneceiTary to hear Gnfelee 
contra, on this part of the cafe. 

Lord Ellenborough C. J. This cafe is governed by 
that of Fairfield v. Morgan^ and the word $r muft be 
read copulatively, 2s and g the apparent intention of the 
teftattix being, that both the events, of Jane Prickett^s 
dying before Thomae Cooper^ and of her dying without 
iflue, (hould concur, before the devife over took eflea : 
and both did not concur ; for (he furvived Cooper. Tak- 
ing this therefore either as freehold or leafehold property 
in the teftatrix, the plaintiff is not entitled to recover. As 
leafehold, there was a refufeitation of a term, by the words 
grants bargain and fell^ as well as aj/lgn^ in the mortgage 
deed of March 17.28, to Ann Anderfin^ which term after- 
wards came by afilgnment to Ann Jones^ through whom 
a regular title is traced to the defendants. As freehold, 
confidcring Ann Jones to have acquired a tortious fee by 
an adverfe poffellion fince 1740, the title is out of the 

Icflbr 
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leffor of the plaintiff ; and the devifc over to his faiS 
thcr in the will of Ann Jones never took effeft. 

Grose J. concurred in both views of the cafej and 
added, that it was ncceflary to read and for cr, in order to 
give to the intention of the teftatrix 5 for otherwife 
if Jane Prickett had died before Cooper^ leaving iffue. the 
eftate would have gone over againft the manifeft intent 
of the teftatrix. 

Lb Blanc J. The property to be recovered in this 
ejeftment is either freehold or leafehold : if leafehold, it 
is admitted that the leftbr of the plaintiff cannot take it. 
If freehold, then he claims it as heir at law to John WiU 
the devifee over in the will of Ann Jones. Taking 
it then to be freehold, though called leafehold in the 
will, and that as freehold It would ftill pafs, being de-^ 
feribed by its local name and parts, the teftatrix iirft gives 
It to Thomas Cooper for lifcj and after his deceafe to 
Jane Prickett and her heirs and affigns ; but if Ihe die 
before Cooper^ or if (he die without heirs of her body^ 
then to Wilkins and his heirs. If this devifc over has 
taken efledl in the event which has happened, then the 
leffor is entitled to recover. That de^nds on the con- 
ftruflion of the word or in that claufc ; whether it is to 
be read di8junAively, or conjun£lively,a 9 if the word and 
had been there written } becaufe as Jane Prickett furtived 
Cooper^ and died without ifiue, if the eftate were intended 
to go over on the happening of either alternative,it would 
ftUl go over to Wilkins. But there has been a long fraiii 
of declfions, ending with the late cafe ol Fairfield y, Mer* 
gan, and paTtkularly Srwelt y. Garnet {Moor 42X.} which 
18 very like the prtfent, where the Court have oonftrued 
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or as and 5 bccaufe othcrwifc, if the prior devifec had iffue, 1808. 

and died ; as in Sowell v. Garret, before 21 i or, as in this ^ — — 

Dbnn dem; 

cafe, before ST. Cooper \ the iffue, which wgs the objefl: of Wilkins 
the devifor’s bounty before the dcvifee over, would not Ke^Teys. 
take at all : and therefore to prevent fo monffrous an abfur- 
dity, as that, lijane Prickett died the day before ST. Cooper, 
the intention of the devifor in favour of her children 
would be defeated, the word or muft be read and. 

Batley J. agreed that the word or muft be read and, 

in order to effeduate the manifeft intention of the devifor. 

The firft objefl: of her bounty, after T. Cooper to whom 

(he only gave an eftate for life, was^-»«^ Prickett. If 

(he furvived Cooper, fo as to live to occupy the property 

herfelf, the teftatrix meant (he (hould have the fee : but 

if (he died in Cooper's life time, in which cafe (he could 

not occupy herfelf, but left children, the teftatrix meant, 

(he (hould have the means of providing for thofe children, 

and therefore that in that event alfo (he (hould have a fee# 

# 

The devife over therefore was not to take effetl in 
cither event, if (he lived to enjoy it herfelf, or if (lie 
left children to be provided for ; whereas according to 
the plaintiff’s conilrudion, had (lie died before T. Cooper, 
leaving iffue, the eftate would have gone oyer to the re- 
mainder-man, without leaving her the means of providing 
for her children out of it ; which was clearly contrary to 
what the teftatrix intended. 
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Where money 
in litigation 
between two 
parties lias by 
muioal coofcBt 
been pnki over 
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by the party 
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Ker againjl Osborn 

^S51TMPSIT for money had and received, and on 
the other common money accounts, and alfo on a 
fpecial count, which ftated that the plaintiff infured the 
defendant’s freight of the (hip George on a voyage from 
Riga to London^ &c. for 150/. : that the fbip being de- 
tained at RigOj under the RuJ/ian the defendant 

gave notice of abandonment to the infurers on the 
freight, and claimed a total lofs : whereupon^ in con- 
fideration that the plaintiff accepted the abandonment and 
agreed to pay a total lofs upon receiving an affignmcnt of 
the freight, the defendant promifed to affign the freight 
for the benefit of the infurers thereof. It then ftated 
that the plaimiff paid a total lofs ter the defendant j that 
the embargo was afterwards withdrawn, the cargo re* 
)6ad^d, the voyage performed, and the freight paid by 
the confignees : and then aftigned as a breach, that the 
defendant before ht abandoned the freight to the plaintiff^ 
had abandoned the fliip to other underwriters on (hip, 
and afterwards affigncd the (hip to truftees as to y-Bths 
in truft for the underwriters on (hip, and as to the other 
8th in truft for himfelfi whereby the truftees became 
entitled to the freight, and the defendant, though de- 
manded, refufed to aifign, and became incapable of making: 
any effeflual aflignment of it to the plaintiff. In another 
fpecial count the breach was laid to be, that the defen- 
dant caufed the freight to be payable and paid to other 
perfons, and not to the underwriters on freight; and re- 
fufed to aflign and was incapable of effe^ually aSignxng 

the 



iM THE Foutt-exchth Yeae oe GEORGE III. 


37P 


the fame to them# On the trial of the caufe at the 
fittings in London^ a verdift was taken for the plaintiff for 
150/. fubjcdl to the opinion of the Court on a cafe, the 
fubffance of which, fo far as relpe£ls the onlf point on 
which any opinion was given, is as follows : 

The defendant, owner of the (hip George^ on the 28th 
of June 1800 chartered the (hip by writing (not under 
feal) to Roberts and Co. of London^ on a voyage to Riga^ 
and back again, at a certain rate of freight per lading. 
On the 8th of July the defendant infured the /hip on the 
voyage out and home for 6000/. ; and on the 16th of 
July^ he infured the freight on the fame voyage for 
2500/., of which 150/. was underwritten by the plain- 
tiff. The (hip failed on the voyage and arrived at Riga^ 
and was there detained under an embargo, after the 
greater part of her cargo was on board, which was after- 
wards unfliipped. On the 24th of February i8ox the 
defendant gave written notice of abandonment of the 
Slip to the underwriters on (hip, aiKl demanded a total 
lofs; and they accepted the abandonment, and by a me- 
morandum on the policy, dated the ayth oi February ^ 
agreed to pay a total lofs, on receiving from the owner 
an aflignment of y-Sths of the Ihip,'^ &c. which was 
equivalent to yooo/. the fum infured on her, to be paid on 
the firlt of Aprils by a bill at two months. On 
the 25th of February the defendant gave written notice of 
abandonment of the freight to the underwriters on 
freight, and demanded a total lofs ; which they agreed to 
pay in like manner, by a memorandum on the freight po- 
licy dated the 27th of February^ upon receiving from 
the owners an affignment of the faid freight.” The 
plaintiff accordingly ps|id the amount of bis fubfeription 
C c a to 
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l8o8> to the defendant. On the 21ft of March 1801 the 
defendant executed an aflignmcnt, by which he conveyed 
to Broadley and Moxon all his property, intereft, and 
claims in and to the Diip, in truft, as fo y-Sths for the 
underwriters on (hip, at their requeft, and as to the other 
8th for himfelf. And on the fame day he executed to 
the fame truftees an affignment of all his right, title, in- 
tereft, and claims, legal and equitable, in and to the 
freight from Riga^ &c. in truft for the underwriters on 
freight, with their privity and confent. But it did not 
appear which of thefe aftignments was firft executed. 
The underwriters on fliip alfo paid the defendant as for a 
a total lofs. In May 1 So i the (hip was liberated, the 
cargo reloaded and completed, and (he returned home 
with and delivered the goods to the feveral confignees, 

who afterwards paid their full freight to Moxon, one of 
* M 

the truftees of the (hip and freight, who ftill retains the 
fame 5 which payment was made to Moxon with the concur* 
nnee of each fet of underwriters. The plaintiflF, at the time 
when he paid his fubfeription to the defendant, knew 
that the defendant had abandoned the (hip to the under- 
writers on fhip, and that he had affigned the fliip to 
Broadley and Moxon^ In truft as beforementioned ; but it 
^as not proved that he knew thefe facts at the time when 
he accepted the abandonment of the freight, and when the 
memorandum before-mentioned was made on the policy 
on freight. The parties agreed to take no advantage of 
form on either fide, but to reft on the merits of their cafes. 
The queftion was, whether the plaintiff were entitled 
to recover ? 

Richardfen for the plaintiff, having dated the fa£l8 of 
the cafe, was afkcd by Ellenborough, how, after the 

two 
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two parties had agreed that the money in difputc (hould 1808. 
be paid over to third pcrfons, ftakcholdcrs, the plaintiff 
could fue for and recover it againft the defendant who 
had fo paid it over with his confent. This, his Lordlhip Osboriti. 
faid, was a preliminary obje£lion which appeared to be 
fatal to the a£lion ; and which precluded any difcufiion 
upon the merits of the cafe : and that the agreement of 
the parties to reft on the merits, and take no advantage 
of form, could not alter the cafe or bind the Court to 
give judgment on the merits, when there appeared to be 
a clear objeftion to the a£tion itfelf. To this Richardfon 
fubmitted that though this was a decilive objedion to 
the count for money had and received, yet it was 
none to the fpecial count, which went upon a breach of 
contraft, in not paying the freight over to the under- 
writers. 

Le Blanc J. The fpecial count is alfo againft you ; 
for the refufal to aflSgn the freight, as there alleged, is an- 
fwered by the faflt of its being affigned and afterwards 
paid to another with the plaintiff’s confent. 

Lord Ellenborough C. J. The queftion of right to 
the freight, upon the abandonment, between the under- 
writers on (hip, and thofe on freight, cannot be decided 
ill this adion. It is a queftion of great importance and 
very proper for difeuflion when it comes before us un- 
fettered by any preliminary objedlion. Perhaps it may 
be contended in the prefent inftance that the affured is 
liable upon his engagement to both fets of underwriters. 

But the fubje£l of this fuit has by agreement of all par- 
ties been taken from the defendant and depoGted mother 
hands: in thofe hands therefore it muft be litigated* 

- Cc.a The 
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The breach of the contraft complained of by the plaintiff 
is the non-aQignment or non-payment to him of the 
freight ^ but if he agreed that it (hould be affigned or 
paid over to another^ how can he complain of the breach 
qf that contra^. He muft proceed againft the (take* 
holder. 

Baylet, J. The money was paid over by confent of 
all parties^ and with knowledge of all the fa£ls. No new 
fadl is dated, which was kept back at the time from the 
knowledge of the underwriters. How then can the 
plaintiff now objeft to the payment over ? 

Per Curiam,]^ Poftca to the defendapt^ 

Holroyd was to have argued for the defendant. 


Doe on thq Demife of Christiana Ellis 
againji Ellis. 

JN ejeflment for a meffuage in Leeds^ a verdift was 
taken, at the trial at Yorkf for the plaintiff, fubjedl to 
the following cafe. "Jact^ Ellis ^ being feifed in fee (inter 
alia) of the premifes in qutdion, by his will duly exe« 
cuted, dated the 26th of A'arch 1804, dtvifed thus) 
“ I give and dcvife unto my fon Jefeph \i\% \it\i% mi, 
affigns for ever all that meffuage or tenement in Leeds 
<< in h*i8 own occupation : but in cafe my faid fon Jofept^^ 
(lull die without iffiic, then I give and devife the fame 
mtrffuagc unto the child or children with which my 
** wife is now enfient, his or her heirs and affigns for 
** ever.” A ct^py of the will was annexed to the cafe; 
but no other part of it was confideied to be material tq 
the quedion. 

i ■ 
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The teftator had two wives } by his fir ft he had his ifto 
ion J^feph ; by his fccond he had Chriftiana the Icffor of pJ 7 *den 

the plaintiff, with whom his fecond wife was enfient at 

* againfi 

the time of making his will. Jofiph the Con furvived 
the teftator and entered into the premifes, and died 5 
leaving yaceb his fon and heir him furviving ; who entered 
and died without ilTuc ; leaving Jofiph ElUfy his paternal 
great unde, his heir at law ; who claims the premifes, 
and defends the ejeftment, in the name of Mary Ellis 
the tenant. Cbrijliana^ the daughter of the teftator by 
his fecond v/ife, claims the premifes under the above 
devife. The queftion was whether flic were entitled to 
fccovcr ? if file were, the verdifl: was to ftand 5 if not, 
a verdid was to be entered for the defendant. 

Littkdak for the plaintiff contended that Jfiph the 
fon, to whom and his heirs and affigns the eftate "was given, 
only took an eftate tail by force of the fubfcqucnt words 
in the limitation over, ‘‘in cafe my faid die 

without iffue , which reftrained the word, “ beiri^ io heirs 
of the body.*' Therefore, on the death of Jofiph'^ fon, 
facoby without iffue, the limitation over to the leflbr of the 
plaintiff, Jofiph's After of the half blood, took effeft. 

And he referred to Parker Thacker {a), Webb v. Herr^ 

(^)i Nottingham v. Jennings (c), Tyte v. Willis (d), 

(in addition to which Lord Ellenhorough mentioned Brice 
V. Smithy as reported in WHUs i.) and particularly to 
Roe d. Scott V. Smart (^), as being diredly in point to thp 

(a) iLinj. 70. {V) Cro. J 415. (c) 1 ?f, 

{d) Talb. i and vj. Lewii ^. Watersy 336. 

(«?) C. B. Eafter 27 G. 3. reported in the laft edition of Feurtte'i Fxff. 

Dev, Z03, edited by Mr. Fowiit, 


C c 4 


pre 
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prcfcnt cafe. The tcftator there devifed diflFcrent lands to 
each of his fonsj yamesyjohfij and Thomas^ to hold to each> 
his heirs and afftgns for ever and if either of his 
three fons ftiould die •without ijfue of his or their bodies^ 
then the cftate or eftates of fuch fons to go to the furvi- 
Irors or furvivor ; and if all his fons (hould die without 
ifluc, then to his four daughters and their heirs and 
affigns for ever. The three fons furvived the teftator 
and entered, and John died afterwards unmarried : and 
held that Thomas took an eftate tail, which defeended to 
his daughter j and on her death, withe utiffue, the eftate 
went over to James^ and not to the heirs of the daughter 
to whom James was only related of the half-blood. 


‘ Hoiroydi contra, contended that the limitation to Jofcpk 
and his heirs, iand in cafe he die without ilTue then over, 
gave Jofeph a fee determinable on a particular event ; not 
on an unlimited failure of ifTue, but on his dying without 
iffue at the time of his death-, which event did not hap- 
pen, and therefore, the devife over never took effect. 
This cafe is diftinguifliable from all the others but the 
laft. In general the cafes have been where after a devife 
to one and bis heirs, the limitation over has been, in cafe 
he died without heirs^ to one who might be his heir ^ 
where it was manifeft that by the word heirs was meant 
heirs of the body : but this does not apply where the limita- 
tion over is to one of the half-blood, who could not be heir 
to the firft taker. Without entering into the diftindlion be- 
tween real and perfcnal property, in conftruing the words 
dying iiithout iffue \ whether to I e taken as a general failure 
of ifluc, or to be confined to the time of the death; 
which dif.inaicn is commented upon by Lord C. J. 

Wilmot 
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Wihnotxa. Keiley v. Fevuler (a), and by Lord Kenyon in 1808; 

Porter v. Bradley (hV, it is now fettled, that even in the cafe ~ 

of real property any flight circumftance which (hews an Ellis* 

againji 

intent in the teftator not to ufe the words die •without Ellis. 
ijfue in their ilri£t legal fenfe, as importing a general 
failure of ifliie at any future time^ will reftore them to 
their natural fenfei as purporting ^ dying without ifliie^ 
at the time of the death of the fir ft taker. This alfo ap- 
pears from Wilkinfon v. South (r), and Hockley v, Mawbey 
{d). Now here the intention of the teftator clearly was, 
that Jofepb fliould take a fee if he had iflue ; for he ufes the 
word theriy which muft refer to the time of the death. 

Again, the devife is not merely to him and “ his heirs f but 
to him and his heirs and ajjtgns fox tvtxf giving him, there- 
fore, an affignahle eftate. Now an eftate tail is not zuaffign- 
able eftate 5 for it only endures while there are heirs of the 
body of the firft taken He was to take a fee in all events, 
except that on which the eftate was given over, namely, 
if he had no iflue living at the time of his death. The 
only dirtft authority againft this is Roe d. Scott v. Smarts 
of which there docs not appear to be any profefTed note 
of what pafled in Court j but the account of the cafe is 
collefled from Mr. Fearne\ papers and opinions. It, 
appears however, that the teftator w^as there parcelling 
out his eftate amongft his fons, and regulating the fuc- 
ceflTion from one to another, fo as to preferve the wlioJe 
in the family ; and therefore could not intend that tliey 
(hould take the fee. 

(d) Rep. agS. 

{h) 3 1‘erm Rep. 146. and vi. Ros v. 7 Rep. 5«9. 

[c) 7 7 'crm JRep. 555 . (d) 3 Bro. CL CaJ 


Lord 
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1808. Lord £tLSNBOiio0GR, C. J. The genera) rule is cleafi 
that the words in cafe my faid fon Jofepb (hall die with* 
out iffue,” muft be conftrued to mean a oeneral failure 
Aittl. of iflTae. And according to the opinion of Lord Tburlow 
in Biggi S. Benjley{a)t the general words are to be varied 
•* only by circumftances arifing on fair dcmonftrati(^h.’* 
Lord Thurlow faid that there were not lefs than 57 
cafes upon this pointy and that to call dying without 
leaving ifluc” the natural fenfe of dying without iffue/' 
is againft all the cafes. And he referred to Dormer 
Beauclerk {b) as deciding that the word theny which was 
merely a word of relation^ and not an adverb of time, 
made no diflFerencc. That is extremely dccifivc againft 
the only word upon which originally any argument could 
have been built. For as to the word ajjlgns which 
follows beirsy we cannot colleft any different intention 
from the addition of it, than if the word heirs alone had 
been ufed. Whether an cilate be given to a man and 
his heirs, or to him and his heirs and afligns, muft be 
the fame thing in legal conftruflion. The eftate then 
being at firft given to Jofephy his heirs and affigns for 
ever, would have given him the fee ; but the premifes 
however large may be reftrained by the context ; as pre- 
mifes, however narrow, may be enlarged by it. Here then 
the teftator goes on to fay that “ in cafe Jofepb {hall die 
‘ without iffuey then,** he gives it over to the child w'hich 
his (the teftator's) wife is enfeint with; which clearly 
gives Jofepb only an eftate tail 5 according to Brice v. Smithy, 
where all the cafes are colledted ; among others, Altham\ 
cafe (r), in which the fame rule is applied to deeds ; as 


(«] 1 Br 9 » Cb. Caf, 190, 


“ if 


(f) 8C.. i54.i. 
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if a man give land to one and his heirsi habendum l$o8# 
to him and tlic heirs of his body, he (hall have but an T 

*• eftate in tail, and no fee expe£lant | for the habendum Ex.u«, 

again^ 

qualifies the general words precedent.*^ And fo it 
was faid by Lord Keeper Wright in Bamfield v* Popham[a\ 

** tSat where in the premifes an eftate is given by deed 
to one and his heirs^ and if he die •without ijfue^ &c. 
thefe words are fufficient to reftrain the former words^ 
and turn the fee into an entail. If fuch would be the 
effe£t of the latter words to reftrain the former in a deed, 

I fee no reafon why they (hould not have the fame effed: 
in a devife: and then according to all the cafes, Jofepi 
the fon took only an eftate tail ; which being now fpent, 
the leiTor of the plainliiFis entitled to recover. 


Grose, J. It is impoffiblc to read the will without fee* 
ing, that the teftator intended that If Jofeph had iflue, 
that iffiie ihould take; and that if he died without 
jflue, the ilTue of which the fecond wife was enfeint 
fliould take the eftate : and this intention can only be 
uated by giving Jofeph an eftate tail. 

Lb Blanc and Batley, Juftices, concurred in opi- 
nion that neither the word then^ nor the word qjfigns^^ 
were fufficienttoftiew an intention in the teftator to ufe the 
words, in cafe my faid (on Jofeph (hall die without iffue^^ 
in any other than their acknowledged general legal 
fenfe ; or to except this out of the general current of 
authorities. 

Poftea tothe plaintiflw 


(f) 1 Fr, Wmit 57. note. 
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A married wo- 
man pregnant 
in the atfcnce of 
her hufband 
with a child, 
which when 
bom would by 
law be a baflard j 
is removcable as 
an unmarried 
woman under 
fedf. 6. of flat. 
35 C. 3. C . 201. 
and the pre- 
fumption of her 
being chargeable 
arifes by the fame 
claufe Ironi the 
bare fa<fl of be- 
ing with child 
of a baftard, if 
no circuin- 
flances be flated 
to Ihcw that 
fuch prefump- 
tion is not appli- 
cable to a perfon 
in the particular 
fituation of the 
party coming 
within the ge- 
neral dtferip- 
ticn of the 
claufe. And the 
order of removal 
may charge fuch 
a perfon gene- 
rally as actually 
chargeable, 
without fetting 
fbrih in what 
manner charge- 
able. 


The Kino agdnft The Inhabitants of Tibben- 

HAM. 

I^PON complaint of the parifli officers of Difs in Nor- 
folk ** that Rebecca Knowles^ wife of John Knowles^ 
lately came to inhabit in Difs^ not having gained a legal 
fetllement there, ** and that the fa id Rebecca Knowles is 
aflually become chargeable to the faid parifti of Difs j” 
two juftices upon due proof made thereof, as well 
upon the examination of the faid R. K, upon oath as 
otherwife, and likewife upon due confideration had of the 
premifes, adjudged the fame to be true,” and likewife ad- 
judged the lawful fettlement of the faid Rebecca to be in 
Tibbenham in the fame county : and fo they conclude 
their order of removal in the common form. The Sef- 
lions, on appeal, confirmed the order, fubjeft to the opi- 
nion of this Court on a cafe, dating, that the pauperis 
hufband John Knowles, being fettled in Tibbenham^ went 
to the Eajl Indies four years ago, and has never returned. 
That at the time of the removal the pauper was refiding 
in Difs, and pregnant of a child; which has fince been 
born a baftard in Tibbenham. That the pauper never re- 
ceived any relief from Difs parifli, nor was chargeable 
in any other manner than as above mentioned; 

This cafe was firft argued by the appellant’s counfcl in 
the laft term, vi^hen the Court were agreed in confirming 
the order; but a queftion of the like nature having occur- 
red in the cafe of The King v. Diddlehury {a), which was 
then argued, and direfted to Hand over for confideration j 


the 


(tf) VMe the nrxt cafe. 
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the Courti upon a fuggeftion that a fimilar queftion might 
arife upon the face of the order of removal, which by 
miftake had not been returned with the cafe, dire£\ed 
this cafe alfo to Hand over, to be fpoken to again in this 
term; and in the mean time that the original order 
(hould be regularly returned. 

Frere now argued in, fupport of the orders j and re- 
ferred upon the firft point to the opinion delivered by the 
Court in the hft term ; that the pauper, though a married 
woman, yet being pregnant of a child which by law was 
a baftard, was capable of being removed as an unmarried 
woman for this purpofe, within the provifion of the 6 th 
fc£t. of the flat. 35 Geo. 3. c. 101. And in addition to 
the cafes after mentioned, he referred to The King v. 
Luffe (a). The next and principal queftion, on which the 
cafe had been direflcd to ftand ovel-, was, whether the 
pauper could be faid to have been actually chargeable to 
the parifli from the mere circumftarce o£ her having been 
pregnant with a baftard at the time. As to which the 
words of the ftatute are exprefs, that every ninmarried 
woman with child (hall be deemed and taken to be a per- 
fon adlually chargeable, within the intent and meaur 
ing of the aft.” The cafe is alfo within the reafon of 
the aft : for before the pafiing of it fuch a perfon was 
removeable as likely to become chargeable, not merely o(i 
her own account, but on account of the permanent bur- 
then of maintaining the child, which the law prefumes is 
likely to become chargeable to the parifli where it is 
born {b). When the ftat. 35 G. 3. pafled, which altered 
the principle of removals, confining them to cafes where 
the paupers were aftually chargeable, the neceflity of this 

(a) ^ f ,Rex ft MatthevftgSa/k. 

provifion 
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i8e8>' provifion was obvloas ; otherwife the parilh to which the 
njother belonged would have relieved her in the parifli 

Thdlwitco 

where (he refided until after her delivery, in order to 
Thelnh^itants baftard there. In the cafe of The Kingv. Great 

TiaiEififAM. ^a), which turned on the form of the order, it 

was not even adjudged that the pauper was chargeable, as 
a fa£t } but only that (he was with child, which was likely 
to be born a baftard, and ** that (he was deemed to be a 
perfon af^ually chargeable,” &c. ; and without negativing 
her having a certificate; which the Court held to be un- 
neceiTary, as a certificated perfon in that fituation was li- 
able to be removed under the late adl. The cafe of The 
King V. Alveleyfjf)^ which will be relied on, c contri, is 
diftingui(hable from this in feveral refpe£is ; ift, the or- 
der, after dating that J. H. ftngk nveman was with child, 
and was therefore deemed chargeable, &c., adjudged the 
premifes to be true ; dating it, therefore, merely as a 
ConcluGon of law, and not as an adjudication of the fa€t* 
adly. The circumftances of the cafe rather (hewed that 
file was a perfon of fufficient fubftance and ability to pro- 
vide for faerfelf. But, 3 dly, the principal ground of the 
decilion was, that being in the fervice of her mafter under 
a contrafi; of hiring for a year, (he was not removeable at 
all againft the confent of the contrafting parties ; ac- 
cording to the cafes of Rex v. Marlborough {c)f 
Brampton (</}, and R. v. Ozlenuortb (r). Primi facie, at 
leaft, the circumftance of a woman being pregnant with 
a baftard raifes a prefumption by the ftatute that (he is 
Sftually chargeable, and liable to be removed ; and if there 
be any h&s which go to rebut that prefumption, it lies 
ra the appellant pariih to (hew them : as where a 

(«) S Term 68. (b) 3 56;* (0 SX Med* ifCS* 

(d) Cold* XU («} Burr* S. C* %o%, 


as 
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as fuchy is removed without her hulbandy it is not ne>* 
ccffary for the removing parifli to fliew the hufband's 
confent ; but it lies on the appellants to (hew his dif- 
fent {a). 

Bowevy contray relied principally upon the cafe of the 
King V- AlveUy {b), where the ftat. 35 G. 3. bad been 
expounded not to extend to make perfons removeablf^ 
who were not proper obje&s of removal before that fta- 
tute, as being likely to become chargeable ; but only to 
enable the magiftrates to remove women pregnant with 
baflardsy as a£f ually chargeable^ and therefore removeable 
within the principle of that law, if in other rcfpcdls fit 
objects of removal; and that a fingle woman with child 
was not therefore and necefiarily to be deemed chargeable, 
without more. If then the condition of fuch a perfon 
only determines her removeability, and not that Che 
ought therefore to be removed, it vfSLS not incumbent on 
the appellants in the firft^inftance to prove her fubfiance 
or ability to maintain herfelf, or the like, in order to rebut 
the prefumption of her being in fa6i likely to be charge* 
able ; but the onms probandi lay upon the refpondents in 
this as in all other cafes, to (hew that the pauper was a 
fit obje£l of removal. Here, however, it is exprefsly 
ftated, that the pauper never received relief from the 
parifiiy nor nvas chargeable in any other manner than as above 
mentioned ; that is, by being pregnant with a baftard a 
which rebuts the prefumption of her being then charge- 
able otherwife than in this qualified fenfe. 

Lord Ellenborouch C. J. The firft qucftion ia 
whether a married woman, who, in the abfcncc of her 
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hufband abroad, is pregnant under fuch circumftances as 
that the child when born would be deemed by law a 
baftard, be liable to be removed under the a£t of the 
35 G. 3.? The aft indeed fays, that every unmarried 
woman with child (hall be deemed and taken to be a per- 
fon aftually chargeable within the true intent and meaning 
of the aft,” and removeable : but the legiflature plainly had 
in view that every woman pregnant of a child, which was 
not prbtefted by the matrimony of its parents, but would 
when born be a baftard, (hould be removeable, whether 


married or unmarried : for though the mother were 
married, yet if her child would by law be a baftard, (he 
was in pari jure, within the fcope of this aft, with an 
unmarried woman who was pregnant. The next queftion 
18 , whether the order of removal be good in the form of 
it ? It dates the complaint of the parifli officers of 
Difsi that Rebecca^ the wife of John Knowles^ is aEiually 
become chargeable to their pariffi, &c. ; and the juftices 
upon due proof made thereof adjudge the fame to be 
true. The aft fays, that a woman under the circum- 
ftances 1 have ftated (hall be deemed and taken to be a 


perfon aBually chargeable^* See, Have not then the juftices 
done enough in dating that the pauper was aftually 
become chargeable to the parilh They are to draw the 
concluGon whetlier chargeable or nor, and it is enough 
for them to (late that conclufion upon the face of the 


Order, without dating the premifes on which it was 
founded. If that conclufion be difputed the party is to 
appeal ; and fuch appeal having been made and the fafts 
ftated to us, it is to be feen, thirdly, whether the premifes 
warranted the magiftrates in drawing that conclufion. 
The legiflature intended that an unmarried woman, or, 
what is the fame for this purpofe^ a married .W^oman 

4 under 




under the circumftances I have mentioned^ being with 
child is primi facie chargeable within the law : it raifes 
a prcfamption of her being chargeable* But I fay again^ 
as I faid before* in the King v* Ahetey^ that if it appear 
that the woman is a perfon of fubftance, and that there 
is no pretence to fay, that (lie is likely to bring a burthen 


The Kiwi 
egainfi 

The Inhabitants 
of 

TnsiMaAM* 


Upon the parifli, the aft did not intend to make fuch a. 


perfon liable to be removed. But it is made a prefump* 
tivc chargcability, fo as to put it on the party difpuiing 
it to (hew that (he is a perfon of fubftance, or, as in the 
cafe of the King v. Aheley^ a perfon under a contraft of 
hiring and fervice with another at the time, fo as to rebut 
the prefumption. The only cafes that materially afre£l; 
the conftruction of the claufc in queftion arc, 6rft, Rex v. 
Su Mary Wejlport {a)^ which was the cafe of a certificated 
perfon, who under the flat., 8 and g 30. was 

not removeable till adually chargeable : and it was h*eld 
that one of the family of the certificated perfon, being 
pregnant of a child likely to be born a baflard, was not 
fcmovcablc under that ad. The queftion was again 
made in the cafe of the King v. Great Yarmouth (i), after 
the paffing of the flat. 35 G. 3., where the rcfidencc of a 


perfon fo circumftanccd under a certificate was held to 
be no objedion to her removal. It is not neceffary hereto 
affirm or to difaffirm that cafe, as it related to the certi* 


gcate ad* Then came the cafe of the King v. Alveley^ 
where the principal point decided was that a Cngle wo* 
man being with child did not operate fuch a diirolution 
of the contrad of hiring and fervice, as to make her 
removeable againft the confent of herfelf and her mafter* 
The Court aifo faid, I have no doubt, what is ftated in the 


(<») 3 T<fn» 44* 

V*J..*IX. 


li)$ Term X^6S. 

report^ 
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report, rcfpe£ling perfons of fubftance not being within 
the view of the a£b of the 35 Geo, 3. But there is one 
obfcrvation attributed to me with which I cannot charge 
my recolleftion, and which at any rate, I am not pre- 
pared to abide by, namely, that where the a£i fays, that 
fuch a perfon may be removed ; it does not f*y that {he 
/hail be fo. Now I do not think that the ufe of the word 
may there, as coatradilbnguKhed from Jhally mak^s any 
difference in the fenfe. If the party come within the 
true intent and meaning of the claufeas th re ih fcribed, 
I think the true reading of the words “ may be removed,” 
is that (he Jhall be removed.” All the flntutes re- 
fpefting the removal of the poor form together one fyftem 
cf law, and it is a condition precedent, if I may fo fay, 
that the perfons to be Aihjefted to their operation {hould 
be in the condition of poverty. When therefore the 
claufe in queflion fays that unmarried women with child 
fliall be deemed to be a£lually chargeable, See. for the 
purpofe of fubjcCling them to be removed, it means that 
perfons fo fituated fliall prima facie only be deemed to 
be chargeable, and it ftill leaves it open to fliew chat the 
party is of fubflance, fo as not to be within the fcope and 
view of the poor laws. Therefore, whether in the form of 
the order it be faid that the woman fo circumftanccd is 
deemed to be chargeable, or is therefore chargeable, or 
that (he is chargeable, it is all alike, and equally good ; 
and {he mud be prefumed to be in the fituatlon in which 
fiiC is confidered by the legiflature as being, namely, as 
aftually chargeable to the parifh where (he is inhabiting, 
?md confequently liable to be removed, unlefs the contrary 
be {hewn. Here then it is fufficiently adjudged in the 
order that the pauper was actually chargeable, fo as to 
make hex removeabic under the a£l ; and it appearing by 
3 " the 
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the fa£ts dated on the appeal, that though married, yet 
that her hufband was abroad and could not have been 
the father of her child ; this was a prima facie cafe to 
bring her within the 6th claufe, and to fliew that die 
was aftually chargeable within the meaning of the a£l ; 
and nothing being fliewn to rebut that prcfumption. It 
remains prefumptlvdy edabliflied that the pauper w^as 
within the defcriptioii of perfons liable to be removed. 

Grose J. Lock' ig to the general policy of the poor 
laws, and to f' e object of the lad datute, we can only 
confidei tilt being pregnant of a badard as a primu facie 
preftimption of the woman being chargeable within the 
meaning of the 6th claufe. Then I look to fee whether 
there be any thing dated in the cafe to rebut that pre- 
fumption ; and nothing of that fort appearing, it Is not 
inconfident with any of the former declfions to fay that 
this woman was rcmoveable. 

Le Blanc J. This queftlon turns on the condruftion 
of the 6th claufe of the flat. 35 Glo. 3. c. loi., and the 
fingle point is whether upon the fa<El dated in the order 
of removal, that Rebecca the wife of John KmwleSy thd 
perfon removed, was aflually become chargeable to the 
paridi, coupled with the fa£ls dated in the cafe, fliewing 
in what way die became chargeable, die were liable to be 
removed. The judices by their order adjudge her to be 
chargeable ; and the felBons on appeal date her fituatioa 
to be this, that die was the wife of a man who four 
years before had gone to the £a/f Indies^ from whence 
he had never returned ; and that at the time of the order 
made (he was pregnant of a child, which had fince been 
born a badard j and they further add, that die had never 

Dd 2 received 
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!*cccivcd any relief nor was in any other manner chargd-» 
able to the removing parifli than as before mentioned* 
The feflfions then confirm the order of the juftices adjudg- 
ing her to be chargeable, and removing her , and they 
do not ftate any thing in their cafe to fhew that (he was 
not re moveable. The flat, 35 G, 3. was pa (fed to pre- 
vent perfons in general from being removed until they 
were aftually clurgeable ; but contemplating the incon- 
venience which would refult from the genenlity of this 
provifion in the inftance of unmarried perfons being with 
child, where for the tnoft part there was every probability 
of their becoming chargeable to the parlfti in which they 
were delivered, and which would be burthened with the 
maintenance of the baflard when born ; they adopted the 
high degree of probability cxifting in moft inftances as 2 
foundation for a general rule ; and therefore enabled by 
the 6th fc 61 ioii “ thit every unmarried woman with child 
Ihould be deemed and taken to be a perfon aflually 
chargeable within the true intent and meaning of the 
aflt.” The firft queftion then is, whether the pauper, 
who is a mariied woman, but w’hofe hufband, being 
abfent in the £«/? I/jJies before and during the time of 
her pregnancy, could not by poflibility be the father of 
her child, come within the defeription in this claufe ? 
Literally, (he does not : but I think (he does come v/ithin 
the meaning of the afl, being pregnant with a child, 
which could net pofTibly have been begotten by her 
hufb md, and which has been fince born a bailard : and 
therefore this is not like a cafe of doubtful iflTue, where 
it may admit of queftion whether the child with which a 
married woman is pregnant will when born be a baftard; 
but it is the cafe of a removal of a martied woman under 
dreumftancet where by no poQibility the child with 

which 
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which (he was pregnant could be any other than a baflard. 
Looking therefore to the meaning of this law, and to 
former analagous deciCons, I think fhe was an unm^irrled 
woman for this purpofe. Then the only qur^llion is, 
whether the were chargeable? Now I cannot enter into 
any fpeculative reafoning to (hew that (he was not in faft 
chargeable, when (he is dated or deferibed to be fuch 
a perfon as the legiflature have faid (hall be deemed and 
taken to be aflualljr chargeable. How far fafis may 
be adduced (I will not fay to rebut the prefumption that 
fuch a perfon is chargeable) to (hew that the perfon to be 
removed is not an object of the poor Jaws, as in the cafe 
of the King v. Alveley^ will be fit to be decided whenever 
the quedion arifes upon a cafe in judgment before us* 
It is fudicient to fay that nothing appears here to diew 
that this woman was not an objcCl of the poor laws. 

Bayley J. Before the dat. 35 G. 3. every perfon 
likely to become chargeable was liable to be removed : 
that datute altered the law in that refpcfl, and provided 
generally that no perfon fiiould be removeable till aflually 
chargeable : but by the 6ih feflion it alfo provided that 
every unmarried woman with child fliould be deemed to 
be a perfon aftually chargeable. Now the narrowed con- 
ftru£lion which can be put upon thofe words is that an 
unmarried perfon likely in fa£l to become chargeable 
(hould be removeable as before ; and that the fa£l of fuch 
a perfon being with child was at lead intended to be 
made prima facie evidence of being chargeable : that pre- 
fumption therefore ought to have been, if it could have 
been, rebutted by the party refiding the removal. If the 
mother had died in child-birth the charge of maintaining 
the child would have been thrown entirely on the pari(h j 
D d 3 for 
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ahUy"* &c, 
is good. 


for her next of kin would have been entitled to take all 
her pcrfonal property. Then confidering that there is 
nothing ftated in the cafe to fliew that the mother was 
in a conciil ion to maintain her child, or that any other 
provision was made for it, \vc cannot come to any other 
conclufion than that fiie was ehargcable within the mean- 
ing of the adl. And I alf - agree that (he mull be coriH- 
dered as an unmarried woman within the meaning of the 
fame claufe the child being a bailard by law, and the 
hulband not underbuy obligation to provide for it. 

Both orders confirmed. 


The King aga'mjl the Inhabitants oFDiddi.e- 

BURY. 

JJFON t! le complaint of th.e parifli officers of Tipton^ 
in the county of Stafford^ “ that Ann Evans^ftngle 
nvoman, had come to inhabit in the faid parifh of Tipton^ 
not having gained a legal fettlement there, nor pro- 
duced any certificate owning her to be fettled elfewhere, 
and /V, hy being pregnant^ deemed to have become chargeable 
to the faid parifli of Tipton two juflices, upon due 
proof made thereof, as well upon the examination of the 
faid Ann Evans upon oath, as otherwifj, and lik r.vife upon 
due confidcration had of the premifes, did adjudge the 
fame to be true, and that the lawful fetth nient of the 
f dd Ann Evans was in the parifl) of Didulebury in the 
county of Sahp'^ &c. The feffiois, on appeal, found, 
fpecially, that the pauper Ann F.vans^ being z finglc wo- 
man legallv fettled in Diddlebitryy and becoming actually 
thargeoble /d? Tipton, within the meaning of the flatute 
(35 3’ ^0> iy being pregnant with a child 'wha 

had 
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had fincc been born a hajlardy was removed from Tipion 
lo Diddlebury\ and that the pauper appeared to be a 
labourer f •without fubftance^ the mother of other baftard 
children, and not a hired fervant, was properly removed 
as aElually chargeable \ therefore they confirmed the order 
of removal. 

This cafe came on to he argued in the laft term after 
the cafe of the King v. ^ibhenham (a), when Peake and 
Pettit were heard in fupp^rt of the orders, and Jervis 
and Clifford againft them. Thefe latter contended that 
after the cafe of the King v. Alveley {h)^ it ought to have 
been alleged on the face of the order of removal, that the 
pauper was. a6lually chargeable in fail, and not merely 
as an inference of law from the fadl of her being preg. 
nant ; fince that inference did not arlfe from the mere 
fa£t of pregnancy, without other circumftanccs fliewing 
that the pauper was in fuch a fituation as before the a£i 
of the 35 Geo. 3. would have made her liable to be 
removed as a perfon likely to become chargeable : and 
that this defedl in the order could not be helped by the 
finding of the feflions (r) in the cafe,, that flie was a la* 
bourer, without fubflancc, &c. The cafe was then diredled 
to (land over for confideraticn with the antecedent one; 
and after the decifion of that cafe, 

Lord Ellenborough C. J. fald that there was little 
more to add, with refpecl to this, than that the orders 
fliould be confirmed. On the facts of the cafe as bringing 
it within the general policy of the poor laws, and the 
words of the a£l of the 35 G. 3., there could be no doubt; 

(;i) The Ua cafe. (b) 3 Eajf, 363* 

(c) V- Great BeJwitJf Bufr, S. C. 163* 
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ind with rcrpefl to the form of the order of removal, 
the premifrs are flated, as in the ftatutc itfclf, from whence 
the concluGon is drawn ; and therefore all is Hated 
which the ftaiute requires. 

Both orders confirmed^ 


Doe on Demife of Wight Cundall^ 

ejeftment was brought for an undivided third part 
of four houfes at IViJlhanty in EJfexj nit^ntioned in the 
bequeft contained in will in f ivour Robert 

and Rebecca^ the two children of his brother Robert Wight. 
At the trial a verdift was found for the plaintiflF, fubjedi 
to the opinion of this Court upon the following cafe. 

Richard Wlght^ the teftator, being feifed in fee {inter 
alia^oi the fiicl four houfes, by his will duly executed, dated 
the 6th of September 1771, dtvifed thus; ** Item, 1 give 
and bequeath unto the two children, Elizabeth and 
** Jemima^ daugliters of my brothc^r William Wight 
deceafed, the firft four freehold houb s next my dwell- 
ing houfe, built by me in 1770, w hen they have at- 
tained the age of 21 years. But the executor and 
executrix fliall be accountable for the profits of the 
faid houfts unto the faid children, until the aforefaid 
** age of 21 years, or the day of marriage. But if either 
“ of them fliould clie before the faid age of 21 years, 
then the furvivor (hdl be htir to the other two houfes. 
Eikew ife I give and bequeatl^ unto the two children, 
Robert and Rtberca, fon and daughter of my late brother 
Rcbirt <'cCcafcv?, the next four houfeb adjoining to the 
fame , on the Jf rne conaitions as my brother W illiam Wight^j 
children,*^ After feme pecuniary legacies the will 

contains 
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contains the following reiiduary claufe. f I give and I Sot. 
bequeath all the reliduc and rentainderof my elTefls or 

* Do* <iem. 

eftate of what kind foever, both freehold, leafehold, Wicwt 
cafli, book debts, flock in trade, flock on the land,fuch Cv^vAi. 
as horfes, &c. and all and every part of what fliall be 0Wf» 
ing to me at my deceafe, unto my brother Wights 
my Mary Frtttnstity and my fifter Jemima Jomes^ 

M equally, fliarc and fhare alike, between them ; leaving 
it t ) their free will whether they will divide the free^ 

•• hold and leafehold tftatc and annuity of William Berks 
in an equitable manner between them, or to fell the 
faid eftates and divide the money arlfing from the fdle 
•• of the fame.” The teftatordied foon after the making 
his will •, leaving Rolert and Rebecca the fon and daughter 
of Robert Wight the teflator*s brother, who were infants 
at the time of his death, him furviving, but who both 
lived to attain the age of 21. Rebecca intermarried with 
the defendant John CunJall^ clerk, had ifllie by him, and 
died on the 21ft of Juae before the clay when the 

demife is laid. Robert Wight and Rebecca^ the devifees 
of the four houfes in queftion, entered into the receipt of 
the rents and profits thereof from the teftator’s death, 
and continued in fuch receipt until the death of Robert^ 
who died fome time fince the inttftate, leaving Rebecca^ 
his fifter, his heir at law. After his death, the defendant, 

John Cutidall^ in right of his wife Rebecca^ entered into the 
pofleflion of the four houfes, and flill continues fo, claim- 
ing to be the tenant thereof by the curtefy. The three 
refiduary dtvifres named in the willfurvived the teftator* 

John Wight, one of them, has fince died intcftaie ; leaving 
the Itflbr of the plaintiff his cldc ft fon and heir at law* 

The queftion for the opinion of ibc Court was, Whether 
Rebecca Wight, the daughter of the teftator's brother Ro» 

S tert^ 
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1808. hert^ after the death of her brother Robert ^ hadancftatc 
DoiTdcm. fec in the four houfes above mentioned. 

^agahji leflbr of the plaintiff infilled that flie had only a life 

Cundall. ellate*, that the revcrfion, h aving pafled under the refiduary 
devife, fell in on the death of Rebecca Cundall ; and that 
he is now entitled to one third of thefe prcmifes as heir 
at law of John Wight. 


W dherell for the lelTor of the plaintiff faid, It was agreed 
that if the two children of the teftator’s brother Robert^ 
viz. Robert and Rebecca^ (who were to take on the fame 
conditions^ i. e. eftates of the fame nature, as Wm. Wight\ 
children, the devifees of the firft four houfes,) took only 
life interefts, the undifpofed reverfion paffed under the 
refiduary claufe : in which cafe it was aJfo agreed that 
the leflbr of the Plaintift' was entitled to one-third. He 
then contended, that thefe children took only life eftates 
in the premifes, with a life eftate in the whole to thefur- 
vivor, by force of the devife that the furvivor fliall be 
heir to the other.” For that wherever the word heir is 
ufed in a will for the purpofe of carrying over an intereft 
which determined on the death of the firft taker, the fc- 
cond only takes by way of fubjlitution^ and therefore only 
takes the fame intereft as the other had ; according to 
S/>arh V. Ptnnell (/j), and Gynes v. Kemjley (^), in which 
latter cafe however the queftion was adjourned. The 
will too is inartificially drawn ; and the word heir in its 
popular fcnfc imports fuccejfton^ rather than the degree of 
intereft which the perfon takes. It may be faidhowever, that 
there is a difference where the firft devife is to an infant^ 
and if he die under age, then over to one who would be 
bis heir^ that the firft taker attaining his full age will 

{a) Hdh. 7 c. (^) Freem, *95. 

take 
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take a fee. But that (lands only on a didlum of Saunders 
in his report of Purefoy v. Rogers (a), and is contradidled 
by Fowler v. Blackwell (5), where the point was adjudged 
Othcrwife. 


1808. 


Dot dem. 
Wight 


CUNOALt 


Marryaty contra, was flopped by the Court. 

Lord Ellenborough C. J. Admitting, that the word 
heir^ as here ufed, is mt*rely a word of fubftitution (an 
admiflion which I would not be bound by generally,) 
ftill there is enough in the will to indicate an intention in 
the devifor, by the devife to his brother children, 

on the fame condiUons as his brother William^ ^ children, 
(by which muft be underftood that he devifed the pre* 
rnifes to Robert^ children in the fame terms as the pre- 
ceding devife,) namely, when they attained the age of 
a I years, and the executois to be accountable to them 
for the profits in the mean time ; and that tf either of 
them died before 2i, the furvivor Jhould be heir to the party 
fo dying : that the party fo dying fhould have a fee, which 
fhould go over to the furvivor in that event, or fhould veft 
abfolutcly in the party attaining 2 1 . Here then Robert the 
nephew, having attained 21 , on his death the premifes 
defeended to his filler Rebecca y his heir at law. What is 
faid at the conclufion of the cafe of Purefoy v. Rogers^ as 
far as the opinion of a very learned man goes, is in fup- 
port of this con(lru6lion. But it does not reft on that ; 
for the fubjefl: was very fully and diftinflly difeufied in 
Frogmorton d. Bramjlone v. Holyday (c), where Lord Manf^ 
jieldy commenting on fimilar words, after a devife of pre- 


{a) zSaund. 388. <7. Vide Moon e Heaf many TVilh, 14 3, and Ronv- 
fin V, Greyy ante, i. 

(^) Com- Rcfi 35S* (f) 3 Burr. 1618- 
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mifes generally to J. H. the devifor’s fon, charged with 
the payment of 50/. out of the yearly rents 5 and if}. 
/hall die in his minority^ then over to her three daughters \ 
fays that thofc words, Ifhejhoulddieundern^ (hewed 
her intention to give a fee : for if he lived to 2 1 , he might 
then difpofe of it himfelf : if he died before, he could 
not ; and then (he difpofed of it. If J. H. was barely to 
take an eflate for life, the time of his death muft be 
immaterial to the devife over- But limiting it over only 
upon the contingency of his dying in his minority (hews 
that (he intended to give him an abfolute eftate in fee, 
which he might difpofe of if he came of age : and unlefg 
he lived to be of age (when he might difpofe of it,) (he 
meant it (hould go to her daughters. The whole doc- 
trine and efFe< 3 : of thefe words were there fo fully Rated, 
that it is unncceflary to add any further authority. But 
Lord Mansfield in another cafe (^) mentions a cafe of 
ITomkins v. Tomkins in Chan. H. 17 G. 2. where the de- 
vife was to his brother in truft for his eldcfl; fon B. 
till he (hould attain 21 ; and if he (hould die before 21, 
then a ^evife over.” The Court held the age of 2 1 to be 
no limitation of interefi^ but only a limitation of the 
truft during his minority, and thit B. took the whole by 
implication. There are other authorities which might be 
cited, that a giving over on a dying before 21 (hews an 
intention that if the party attain 2i he (hould have a 
fee abfolute. 

The other Judges concurring, 

Poftea to the Defendant. 


(a) CwitUU V. Whithy^ 1 Burr, 234. 
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Roe on the Demire of Joseph Hucknale and 


Others againfi Foster. 


Muy 


was an ejeftment for a copyhold in the county 
of Lincoln y and the declaration confided of four 
counts, one upon the joint demife of all the leflbrs of the 
plaintiff, and the others upon the feveral demifes of Jofeph 
Hucknall^ Ann Lealand^ and Sarah Lealand. A verdicl was 
taken for the plaintiff, fubjedt to the opinion of the Court 
upon the fafts. 

7 'hc premifes in quedion are copyhold of the manor 
of Scottir\ of which premifes, John Lealandy being feifed 
in fee, on the 3d September 1682, made the following 
furrender. Man, de Scotter, &c,” (after fetting out 
the dile of the Court held on the 3d of OBoher 1682), ad 
hanc curiam prsefentatum eft per R. B, et T, S. duos 
cudomarios tenentes domini mancrii prxdi 3 i,fuper facra, 
quod Johannes Leahvtd extra curiam, fcilt. tertio die Sf/>- 
temhris ult: pr;ctcrit : venit coram cifdcm R, B. ct T. S. 
Sec. ac per eprum manus furfum reddedit in manus domini 
mancrii praedidli, fccundum confuetudinem ejufdcm ma- 
nerii, unum mclTuagium, &c, (deferibing the premifes) 
in Scotter preditSa, in tenura predifti Johannis Lealandy 
ad opus ct ufum Jofephi Lealand ct Johannis Lealand ejus 
filii pro ct durante termino vitarum fuarum naturalium, 
et eorum diutius viventis; et pod eorum deceffus, ad 
ufum hacredum de corpore di£fi Johannis Lealand y Jilii 
J<lfephi Lealand in perpetuum \ ct pro defeflione talium 
exidentium ad ufum re£forum haeredum diBi Johannis 
Lealand in perpetuum : quibus quidem Jofepho et Johanni 

dominus 


John Lealand 
fui rendered a 
copyhold, in the 
occupation of 
him John Lea- 
land t to the ufe 
of jejerb Lca- 
iand and John 
Lealand bis fon^ 
for their lives 
and the life of 
tl^e furvivor ; 
remainder to the 
heirs of the body 
of the /aid John 
Lealand fun of 
JofeLbL. ; re- 
mainder to the 
right heirs of 
the faid John 
Le^Lind : held 
that the ulti- 
mate remainder 
was meant for 
the right heirs 
of Join the fur- 
rcndcior^ as 
well becaufe 
Jjbn the fur- 
renderee 
is before de- 
feribed with the 
addition of the 
fin 0/ Jefij-by 
DS of the mam- 
fell futility of 
giving John 
the furrenderee 
anertatetail,and 
afterwards a fee 
in fucctlTton. 
Though if tlie 
confii uftion 
had been hft 
doubtful, the 
ultimate re- 
mainder would 
have cominued 
in tlie furrofi* 
deror. 
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1808. 

Roe dem, 
HvCKf^ALL 
4iga'mfi 

Foster. 


dominus manerii praedifli per Senefe: fuuai ibidem con-» 
ccflit, &c.’* 

Jofepb Lealand and John Lealand the furrendcrees are 
both dead without iflue ; ^ohn having done no act to bar 
the eftate tail. The leflbrs of the plaintiff, Mary Hucknallf 
Ann Lealand^ and Sarah Lealand, are the right heirs of 
John Leland the furrenderor, and have been duly ad- 
mitted to the premifes in queftion. The defendant is the 
tenant in poffeilion under the right heirs of ‘]ohn Lcc/nnd 
the furrenderee. The queftion for the opinion of the 
Court arofe upon the conftruftion of the faid Lriender; 
namely, Whether the remainder in fee, after the deter- 
mination of the eftate tall of John Lealand the furrenderee, 
defeended to the right heirs of John Lealand the 
furrenderor, or to the right heirs of John Lealand the 
furrenderee : if to the former, the verdidl for the plain- 
tiff was to ftand : if to the latter, the verdiil was to be 
entered for the defendant.. 


Reader for the plaintiff contended that the remainder 
in fee, after the death of John Lealand the furrenderee, 
was limiled to the right heirs of John Lealand the fur- 
rendcror. The names of the two John Lealands occur 
twice before the ultimate limitation to the right heirs 
of the faid John Lealand and on both occafions the 
name of John Lealand the furrenderor is mentioned, as 
in thc^ ultimate limitation, without any further addition: 
whereas John Lealand the furrenderee is both times 
named with the addition of filius Jofephi Lealand s and 
when he is afterwards mentioned without the addition, 
he is ftill coupled with his father, as the furrendcrees; 


m 
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in which place there could be no difficulty as to the per- 
fon meant. 


1808. 

Roedetn. 

Hvcknali; 


Morice^ contrn, relied on the word faid (to the ufe of Fostei* 
the right heirs of the faid John Lealand) as referring in 
grammatical conftru£lion to the John Lealand laft before 
named, which was John Lealand the furrenderee : and 
cited JVeak v. Lower {a)i but finding the Court decidedly 
againft him on the conftrudlion of the furrender, he did 
not urge the argument further. 


Lord Ellenhorough C. J. It would be fulRcient 
for the leffor's counfcl to fiicw that it was quite uncertain 
on the face of the furrender to which of the John Lea-^ 
hmd*^ right heirs the eftate was ultimately to pafs ; for 
unkfs it were fhewn diftinflly to pafs out of the furren- 
deror, it would neceflarily remain ia him. But there is 
no uncertainty in the words j for the name of John Lea^* 
land the furrenderee no where occurs before without the 
additional dffeription of him as the Jofeph, Befides 
which the fenfe of the thing ftiews that the ultimate li- 
mitation was to the right heirs of John Lealand the fur- 
renderor ; for otherwife, there would be a ufelefs circuity 
of expreflion, by the conftruilion contended for by the 
defendant, in firft giving John Lealand the furrenderee an 
eftate tail, and then immediately afterwards a fee; when 
it would have been more direct and obvious to have given 
him the fee at once, if that had been intended. But if 
the furrenderor meant to give It to his owm right heirs, 
then the words ufed are proper. 


(jr) Pollex* 63- 


The 
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Rof dcm- 
litTCKNALL 
FtSTtIL* 


The other judges concurred; and Le Blanc J. added^ 
that J^hn Lealand^ the furrcnderecy was defcribed as plain* 
ly as if he had had a di(lin£l name from the furrenderor^ 
being defcribed as the fon of Jofeph. 

Poftea to the plaintiflT* 


^ Paxton and Others againjl Sir Home Popham 

and Mac Arthur. 

^TodebtonHond plaintiffs declared in debt, in their firft count, upon 

conditioned <or J * 

the payment of ^ a bond executed by the defendants (therein defcribed 

y/h.Th^tiie to bc then of Calcutta^ and the defendant Sir H. P. alfo de- 

Jo'iiavTbicrr fcrlbcd to bc part owner of the fliip and cargo of the 

VanWemen^ dated the ift of 1789, at 

Ci747/f/j, whereby they bound thcmfelvcs to the plaintiffs, 

the plaintiff!* at defcribed as of London^ in the penal fum of 6 coo/, with 
refpond&nria in* ^ ^ 

tereft, fecured this agreement and condition : that whereas the defend* 
^ds^Onppd ant had taken up borrowed and received of the plaintiffs the 


goods (hipped ant nad taken up borrowea ana received ot the plaintitts the 
full and juft fum of 3250/. which was to run at refpon- 
theTcflmiantio dentia on the (hip Van Weenen from Calcutta to 

b^^w^VKivtn OJlend, &c. at the rate of lo/. per cent, premium for the 
^^kco7 Foods performed in nine months ; in confideratlon of 

fold by the which the ufual rilks of the feas, &c. to be on account 

plaintiffs to the 

diefcndanttjn of thc plaintiffs: and for the farther fecurity of the plaift- 

the Eaft IfSiiat .rri_jrj l-j i i/r- 

and iicgaily tiffs, the defendants had agreed to mortgage and alEgn 
^aiMiffs^OT *'* over to them thc feveral goods laden or to be laden on the 
ScBMW be!" voyage, until payment of the principaltnd 

the Cfl>« premium of that bond ; the condition of the bond wag 

of Good Hof Cf ‘ 

Without tlie licence of the Eufi India Company ; without pr&ceecling to ftate formally, that 
the condition was co curable, to conceal ilit illegality of the tnnfadlion, and to negative ih.nt 
the bond was given tor money taken ufy borrowed^ mud tcaived^ tec. For the datement In the 
pita is rather explanatory of, than abfolutcly inconfiflcnt vilth, the tranfa^hlon ffated in thc 
condition of the b«nd j but if it were uiccnrzffcnt with it, the plea would ftm bc good in 
tills loitn. 
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that if the defendants (hould pay to the plaintiffs the full 
•mount of the bond and premium in London at the end 
of nine months after the fafe arrival of the (hip at Ojhni^ 
or, in Cafe (he was loll, the cuftomary average on the 
falvage, then the bond was to be void- The plaintiffs 
then averred th:it the {l:!p afterwards failed with a cargo 
of goods from Calcnita to OJlendy and on the 25th of 
Augufs 1789, wiufui the nine months, arrived at Ojjijid, 
whereby the J< Tcnilants became liable to pay in Lctidon^ 
at the end of nine months after fuch her arrival, the full 
amount of the bond and premium amounting to 
and then alleged a breach in nonpayment of that fum on 
demand. The f cond count was on a bond of the de- 
fendant’s, dated at London on the 23d of March 1790-* 
(deferibing the defendant Pelham as of OJlendy and tbs 
other defendant as late of OJlend^ then of London ; nncl 
deferibing the plaintiffs as merchants of London \) with 
this condition ; reciting that the defendants had given, 
at Calcutta on the ill of January 1 7 Bp, funclry bills and 
a refpondentia bond in favour of the plaintilTs, of which 
there remained unpaid a bill of Exchange drawn by Mac^ 
Arthur on MarJIo and Crml oiLond'ji (not accepted) for 
1 04 1/. 1 3/. 4^/. and the refpondentia bond (mentioned in the 
Erft count) for 3250/. and the premium, &c.; and that the 
defendants, defirousof making good thofeengrigements,had 
taken fteps for conveying the property of fuch part of 44 
bales of piece goods then in poffedion oiGregorie and Co, of 
Ojlend^ as had not been paid to the defendants, excluGve 
of 3000/* previoufly affigned to Charnock a'ld Co, of 
tjlend ; fo that the plaintiffs might receive remit*^ances 
from Gregoris and Co, for the faid goods, deducing the 
3000/. and 800/. already paid to the defendant Mac^ 
Arthur j but that being well aware that the faid proceeds 
would not in all probability be adequate to the full dif- 
VoL* IX. E e charge 


i8o{M 



PAXT«»lf, 

agatnfi 

PoPHAHt* 
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1808. charge of the faid unaccepted bill and the refpondentia 
Paxton defendants thereby covenanted jointly and fevc- 

agaiftfl rally to pay all deficiencies that might be found in realizing 

Pop HAM* 

the remittances fo directed to be made to the plaintiffs : 
this bond was therefore conditioned to make good fuch 
deficiencies. The plaintiffs then averred that on the 29t!i 
oi January 1792 they received from Gregorie ami Co, on 
account of the faid goods a remittaiice of 2000/. which 
was inadequate by 4021/. 13/. to the full difeharge of the 
faid unaccepted bill and refpondentia bond 5 whereby the 
defendants became bound to make good the deficiency: 
and fo alleged a breach in nonpayment of the laft men* 
tioned fum. There was a third fpecial count, and other 
common counts, not material to be dated. The defend- 
ants pleaded non eft fadum to each of the three fpecial 
counts, and nil debent to the reft, sdly, That the writ- 
ings obligatory in the fecond and third ^counts are the 
fame, and that Gregorie and Co, made remittances to the 
plaintiffs on account of the proceeds of the goods there 
mentioned, to the amount of all the monies due. 4thly, 
As to the firft, fecond, and third counts, that the writing 
obligatory in the firft count mentioned, and the refpon- 
dentia bond in the conditions of the writing obligatory 
in the fecond and third counts mentioned are the fame 5 
and that the plaintiffs and defendants before and at the 
time of the fak of the goods after mentioned were fub- 
jedls of the King ; and that before the making of the 
faid writing obligatory, viz. on the ift of December 1788, 
it was unlawfully agreed between the defendants and 
the houfe of Paxton and Co. of which firm one of the pre- 
fent plaintiff’s was one, that Paxton and Co. fliould illegally, 
and againft the ftatute, and without the licence or autho- 
rity of the Eaji India Company, fell to the defendants, 

and 
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and deliver in the Eajf LuUes beyond the Cope of Good Hope^ 
divers goods for the purpofe and to the intent that the 
fiid goods might illegally and without fuch licence be 
conveyed from tlie Eaji Indies for the purpofes of trade : 
and that Paxion and Co. in purfuance of that agreement 
afterwards fold and delivered the faid goods accordingly; 
they Well knowing for wliat purpofe and with what in- 
tent the goods had been bought : and that they aflifted 
the clrfendants in prep iring the goods for carriage upon 
fuch illegal clefign and purpofe. That the bond in the 
firft count, and the bill of Exchange in the condition of 
the writing obligatory in the fecond and third counts 
mentioned, were given towards payment of the price of 
fuch goods. There were other fpecial pleas in fubftance 
the famt as the Lift. To the fourth and fubft quent pleas 
the plaintiffs demurred generally, and iflues were taken 
on the others. 

Burrough in fupport of the demurrers,* admitting the 
agreement dated in the defendant’s pleas to be unlawful, 
according to the cafe of Camden v,Anderfon (a), infided 
that there was a material didinftion between the firft 
count, and the fecond and third *, (the two laft being fub- 
ftantially the fame.) The fird count is on a bond merely 
for fecuring the payment of money borrowed : the fecond 
and third counts are on a bond given to forward the pay- 
ment of a bilEof Exchange as well as the bond in the firft 
count : fuppofing then the fourth and fubfequent pleas 
to be tenable as to the bill of Exchange ; though this 
would be an anfwcr to the fecond count, if properly 
pleaded ; yet if bad as to the firft, the pJeas, being entire. 



i8o8: 

Paxton 

agamP 

PopRaM. 


(ii) 6 'Xirm and i Sof, ^ PuU, a7». 

-£e 2 


arc 
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l8oS. 

Paxton 

agatnfl 

POtNAM. 


are bad as to the whole. Then taking the pleas as appn<«* 
cable to the firft count, the bond there ftated is a common 
refpondcntia bond : the pleas do not ftate it to have been 
colourably given j nor do they allege that the defendants 
were not indebted to the plaintiffs for the money lent; which 
mufl; therefore be taken as admitted. But if a matter iii- 
confiflent with the condition of a bond be pleaded, the 
plea mufl: Ihew the ftatement in the condition to be 
merely colourable: the rule of pleading being that the 
party muft confefs and avoid : and not being fo flated, 
the plea is inconfiftent with the charge in the count, 
founded upon the admiflion of the party under feal ; 
which is not allowable. 7 he condition of the bond 
flares that 3250/. was taken up by the defendants of the 
plaintiffs to run at refpondcntia intereft. The pleas ftatc 
that the plaintiffs fold goods to the defendants in tlie Eajl 
Indies for the purpofe of trading with them to Europe^ 
without the licence of the EaJ} India Company, and that 
the plaintifls aflifled in preparing the goods for carriage, 
and that the bond in the firft count and bill of lilxchange 
in the fecond and third counts wtre given towaids pay- 
ment of the price. But it 13 not alleged hi the picas that 
the goods fo fold were the goods pat on board the fliip; 
nor is the bond ttated to be In any other way conne£ied 
with the goods fold by the plaintiffs to the defendants 
than by the averment that it was given w dijeharge of 
the price of thofe goods. The averment then in thofe pleas 
is inconfiftent with the ftatement of tlic bund in the firft 
count, that the defendants had tahe?i upy horrowedy and 
received of the plaintiffs the full atid juf fum of 3250/., 
fox which the bond was given, and which is left admitted 
by the pleas. In Macrows^s cafc(r/) the condition of the 


( 4 ) 2g. 


bond 
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bond declared on exprefi^al 5 t to be made for repayment i8o8# 
of money, and the Court gave judgment aga'mft the de- ^ 
fendant, on a plea averring that it was made to fecure the againp 
Icafc of an ecclcfiaftical living, avoided by the. Rat. ^yEliz, 
agreeably to the rule laid down in Oldbury y. Gregory (/j), 

(which was debt on bond conditioned for the payment of 
money,) that it is not averrable that the mmiey was to be 
paid for any other caufc than what the obligation exprefles. 
Admitting, however, that fince the cafe of Collins Blan» 
tern [b) this matter might have been well pleaded by pro- 
per averments ; yet where the matter in the plea is direct- 
ly inconfident will] the matter in the bond and condition, 
it is not fufficient fo to plead it, without averring that what 
is Rated in the bond and condition was merely colourable, 
and traverfing the allegatiofis therein contained ; as was 
done in the laR mentioned cafe. That was debt on bond 
conditioned to pay 350/. to the plaintiff on a certain day: 
to which the defendant pleaded, that before making the 
bond and the note after mentioned two of the obligors 
Rood indi£led for perjury, and on the day when the tra- 
verfes were ready for trial it was coriuptly agreed between 
them, and the plaintiff,and the profecutor,that the plaintiff 
fliould give the profecutor his note for 350/. in confider- 
ation of his not appearing to give evidence againR the 
traverfers, and that the latter (hould give the bond in 
queRion to the plaintiff to Indemnify him for giving fuch 
note. And then the plea proceeded to aver that the bond 
was given for the faid coiifidcratlon and no other 5 which 
the plaintiff well knew ; and denied that the obligors were 
indebted to the plaintiff at the time in any fum of money 
or in any other refped whatfoever. To which plea there 


E e 3 


was 


(.) MmT ) 564. 


(*) * m / J . S47. 
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i8o8* was a demurrer : and on the fourth point there made, 
PiixToN whether the plea were properly pleaded in point of form, 
^againft Lord C. J TVilmot in delivering the judgment of the 
Court faid, that the averment pleaded was net contr^diSlory 
but explanatory of the condition : and it was faid to be dif- 
tinguiftiable from the cafe of Lady Downing v. Chapman (a), 
which had been cited, as of M. 6 CL 2 . where three of the 
Judges had decided againll a plea of this nature, becaufe 
they thought it inconfiftent with the bond. In Collins v. 

Blanterny 


(rf) The cafe is rot reported, but Mr. Burreugh Oatecl the pica from Mr, 
Serjeant yL’}jon'*s brief. 

Lady Downing, Executrix of Sir Jacob Gerrari> 
Downing, Baronet, againji Chapman. 


To debt on bond dated 6th September ior 2678/. the defendant 
craved pyer of the bond and condition 5 which reciting that the defend- 
ant had theretofore become bound to S\v'Jac<ib in 2200/. by a bond 
dated 6th June 1750, conditioned to pay 1104/. 95 31/. and interefi on 
the 6th o{ December then next, winch he had not done j and tl^at upon art 
account ftated there appeared to be owing from the defendant to Sir 
Jacob for principal and intereft 133;/. i*. 3<^ ‘* the bond now in fmt was 
conditioned to pay the h{\ mentioned fum and intereft : and tlien the 
defendant pleaded, i. Non eft faftuin. 2dly, That Dunwicb in Suf- 
folk h an ancient borough, having an indefinite number of freemen, and 
feuding two burgefTes to parliament j anci that the freemen inhabiting 
within tlie borough, and not receiving alms, had the right of voting in 
the election of burgeflTes. That before and at the time of making the 
bond Sir Jacob pretended a right to and had affumed the government and 
dire6lion of the affairs and concerns of the borough, and had declaied 
and caufed it to be propagated there, that fuch perfons only as he fhould 
approve of Ihould reprefent the borough in parliament; and that the de- 
fendant then was and yet is a freeman of the borough, inhabiting there, 
and not receiving alms, and by realon thereof had and yet has a right to 
vote in the eUflion of burgeffes: and that the defendant was alfo at the 
time of making the bond indebted to Sir Jacob in 100/. 5 and that having 

iuch 
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Blantern, the plea, as theCourt obferved,did not contradiil l8o8. 
the bond, but only (hewed how the obligation arofe. 

Paxtom 

So 

POPHAM 

fuch right to vote, and being fo indebted, on the T5th of July 1751, be- 
fore the making of the bond, it was unlawfuJIy agreed between him and 
Sir Jacobi that Sir Jacob ffjould not demand the faid debt of the defendant, 
and -that in confideration thereof the defendant at all times aftervv'ards 
fhould give his votv in the eledfions of burgefles of the borough for fuch 
ptrfons as Sir Jacob fliould from time to time approve of, and none elfe, 
and fhould aifo ferve the otlier pnrpofes of Sir Jacob in the borough 5 and 
that for fecuring thefe pujpofes the defendant fliould give his bond to Sir 
Jacob in the penal fuui of 2678/. nmeh a colourable coudithn tliereunder 
written for the payment of 13?, 9/. li. with intcreftj but that Sir 
Jacob fhould not demand the fame of the defendant fo long as he continued 
to vote for fuch perfons to be elefted burgefTes, &c. as %iT Jacob fhould 
from time to time approve, and none clfc, and ferve the other purpofes of 
'b\v Jacob in tlie borough. And then the defendant pleaded th^t in purfu* 
ance of that agreement the bond in queflion w^s given, and w'as there- 
fore void in law. The plaintiff by her replication, protefting that the 
pica was infufficient in law, adinitted the conftitution of the borough as 
flated ; and that lire defendant befoir* and at the time of giving the bond 
was and yet is a freeman, &;c. having a right to vote in the ek^ion of 
burgeffes j but protefting that Sir Jacob never pretended to or affumed 
any fuch right to the government and direflion of the affairs or concerns 
of the borough, nor propagated any fuch notion as in the plea dated j 
and proteding alfo that the defendant before and at the time of making 
the faid bond was indclited to Sir Jacob in more than loo/.j and alfo 
prott ding that no fuch agreement as mentioned w^as made between Sir 
Jacob and the defendant , and that tlie bond was not given on any fuch 
condderatinn j replied that the defendant before and at the time of mak- 
ing the bond nvas jufily and truly indebted to Sir Jacob in the faid fum of 
1339/. li. 3</. in the condition mentioned, and that for fecuring payment 
thereof the bond in queftion was given. To this the defendant demurred, 
and Rated for fpecial caufes, that the plaintiff had in her replication al- 
leged that the fum mentioned in the condition of the bond was due from 
the defendant to Sir Jacdi and that the bond was given lor fecuring the 
repayment thereof j which was a different conficl. ration from that Rated 
|3y the defendant in ius pica j and yet the plaintiff had not traverfed the 
^Opfideration t?r <rivirg the bond infiRtd on by the defendant : that the 
Y r a rej)li cation 




Paxtot^ 

IPoJham. 


An •fficer can- 
not commute 
for money the 
fervicci oi an 
impi'cfltil njan, 
fior let him go 
for money; and 
a bond 2,1 vtn to 
ficure then]an’s 
return on non- 
pay mint ol luch 
Ipoiiey i» void, 
and may he 
avoided by plea 
dffchring the 
aruetrania^'iOn, 
and /hiwing 
that the man 
was illegaJlyim- 
preOrd. 
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So in Pole V. liarrobin (af), the plea was not inconfiftent 
with the condition of the bond •, t!ie bond being condi-* 
ticned to pay 5 c/. in cafe the defendant did not procure 

J.H. 


attcjuplcJ to dtaw in qiuftion a matter initnatcriai and incon- 
cjiifivc, and contained no muittr on wl..c.l» a pertinent and decifivc ifluc 
cou.ii b? takw-n, but was mcRjy argumcntaiivc, &c. 


(<z) E. 12 G 3. IJ. R. The following note o( the cafe is taken from a 
MS. ho.^k in tlic hanrl - writing ©ftlic late Mr. thougli probably 

copied l>y him from the note book of another gentleman then at 
the bar. 


Pi LE againjl HaRROBIM, E. 22 G. 3 . B, R. 

DfcBT on bond for loo/. the defendant, after craving oyer of the bond 
and coiKiiclon 5 which iaft was for payment of 30/. “ ir» cafe 1 do not pro- 
cure y. H. Co 9 ^erp novw hnjrijft'dt &c. to a)»pear ann dtliver himlelf to 
the plaintiff wnenever he fliall be called n])on }” pleaded, adly, that 
y H, Coopar was not liable to be imprtffed by any law, See., and having 
been urJaivfuiy ipii^cjfed, the plaintiff was unwilling to difciiarge him 
uillefs he v/ould agree to pay, &c, and w'^uid procure the defendant to 
become bound : and that it was unlawfully agreed that the plaintiff 
Ihoi.ld difeharge J. //. C. and that J. H C. (hould pay, &c as a gratuity 
and reward, Sec . : that the defendant at the requeft of the faid J. //. C* 
did become bound forfecuring the payment, &c. corruptly and unlawfully 
demanded, &c. j by virtue of which faid fevcral premifes, the faid writing 
obligatory, fo made aforefaid, was and is void in law, Icc. To this there 
was a general demurrer. [And there were alfo queftions on other parts 
of the pleadings not material to the prefent purpofe. j 

Wood for the pbintirf, on the demurrer to the fecond plea. The defendant 
canrot aver what is inconfiftent with the condition of the bond. Jenk. 
1 66. Carib. jeo , Cbaj men v, Drwning C. B., Mkh. 6 G. 2. a his iaft was debt 
on bone! for the payment of money ; the drfendant^pleaded, that it was 
agree d he (hould not be called upon unlcfs he fliouid aft contrary to Sir 
yucob Doivnlng\ diicftions in voting. Three jufticcs were of opinion againft 
the pica Coliini v. Blantrrn, 2 WilJ. 347. Joes not impeach Chapman v. 
Downing* [Wallact) amicus curiic, faid, that the proceedings in Chap* 

m»n 
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y. H. C. then itnpreffed, &c, to appear and deliver him- 
felf to the plaintiff when called upon ; and the plea being 
that y, H, C. having been unlawfully imprefled, the 

plaintiff 



Paxtoh > 
againfk 


vntn V. Downing were ftayed on tlie authority of the judgment in Colhm v. 
Blanttrn*\ The defendant is eftopped from controverting a faft 
admitted on the deed. Afoor, 420. Coib, 177. Noy. 79. All 5*. Sh 9 . 59, 
l^ira, 512. It appears that the party was impreffed ; which means* 
legally^ ex vi termini. And as to the defendant it is totally immaterial \ for 
if it be otherwife, there is a proper mode to obtain the party’s difeharge t 
and the defendant who is a tliird perfon cannot urge the contrary* and aver 
contrary to the conditun. 

Lcho^ contr^. Duiefs of the principal Is no pica for a furety In an ob* 
ligation; as appears fiom Cro Jac. 187 : .^ut the matter alleged goes to 
dtftroy the infriument iiftlf j hciT'g e th r an illetTal contraft, or a re- 
ward for «emirtinji «in uniaw'u leftralnt, Collni v. BlanternU 
hnpreJUing means merely ti; ; and we may fhew this illegal contfai!!^* 
which is paramount the conduion, 


Lord Mansfielo C. J. The fecond plea is of general confequence; 
jt is ol)j>, cted to, bccaufc it is ave*^i mg contrary to the conditioi' in the 
bond; and on this point there is feme pc»-plcx’ty m the cafts; but there 
cannot exiff fuch an abfurdity as that a man (h<dl have a good defence 
to an atlion, and not be able to Ihew or take advan^ge^of it cither by 
pleading or in evidence. Whatever is a defence in !aw, or ground for 
relief in equity againll a deed, may be pleaded, and is conliftent with the 
inftrument. The language is, I did give the inftrumtnt, but under fuch 
circumHanccs as make it void. This does not apply to voluntary i-tondc. 
The foundation is that you (hall not by parol impcacli a written agree- 
ment, and fay that the agreement was different? but the agreement being 
admitted, the party mty come and flicw circumftances to vitiate the 
whole proceeding. It was fo determined in Collins v. Blantern^ to avoid 
the deed. Here the party fays I was illegally impreffld (i. e. de fadfo 
impreffed), and entered into the bond to avoid being imprifoned. On 
the face of the bond itfclf this almoft feems to be illegal. What authority 
can an officer have to let an impreffed man go, or to commute his fer- 
vices? How can he know wlictiier the fervices will be wanted ? It is like 
a Iheriff letting a prifoner go. The demurrer admits the fecond plea to 
he true; and it 19 a good plea* 

(J fTgod 
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Fop MAM. 


plaintiff was unwilling to difcharge him, unlSfs he would 
agree to pay 50/. and would procure the defendant to 
become bound : and thereupon it was unlawfully agreed 
that the plaintiff (hould difcharge J. H. C. on the de- 
fendant’s becoming bound for the payment of that fum. 
The condition of the bond there only ftated that the man 
was imprejfed: whether lawfully or not did not appear ; and 
the plea in dating that he w'as unlawfully impreffed did 
not contradift but explain the condition. The authority 
of Downing v. Chapman was left untouched. Here the 
pleas (late a tranfa£lion independent of that ftated in the 
condition of the bond, and there is a bare averment that 
the bond and bill were given for an unlawful confidera- 
tion arifing out of fuch foreign tranl^Clion, inconfiftcnt 
with that ftated in the condition of the bond ; the one 


dating the confideration to have been money borrowed and 
received by the defendants of the plaintiff's ; the other dating 
it to be for the price of goods illegally agreed to be fmug- 
^t&lxom oyxx Eaji India fettlemcnts into Europe. 


Dolroydy coxiXx\y denied,, that the confideration for the 
bond as ftated in the plea was inconflftent with that ftated 
in the condition : but if it were, he dill contended the 
bond would be void, if it appeared to have been given for 


fyood moved to amend by replying and denying the fadt. 

Buller J. This is not a cafe where the Court ought to aflift you. 
The dodlrinc in Downing v* ChapntMn was tiiat you cannot aver a differ- 
ent condition, but may ftate a confideration confident with the con- 
dition, which confideration is illegal and may prove tlic inftrument 
void. 


Judgment for the defendant* 

any 
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any illegal conGderation. The condition of the bond 
ftates that the defendants had borrowed of the plaintifFa 
fo much. The plea dates that it was illegally agreed 
between them, that the plaintiffs (hould fell goods to the. 
defendants to be carried from the Baft Indies to Europe 
illegally, and that the bond was given to recover the 
price of thofe goods.^ Now goods agreed to be taken as 
money may be declared for as money ; according to 
V. Parker (<3). But Gnce the cafe of Collins v. 
Bldntern {b)y it has been always conGdered, that whatever 
the confideration dated in the bond might be, it was com- 
petent to the defendant to aver the true conGderation, 
however inconGdent with that dated : and indeed unlefs 
this were fo, no bond could ever be avoided for an illegal 
conGderation, as the obligee would always take care to 
(late upon the face of it a conGderation legal in itfelf, ' 
but as inconGdent as poflible with the true one. This Is 
done every day in cafes of ufury, gaming, and dock- 
jobbing ; yet the true conGderation i$ always admitted 
to be dated. [^Le Blanc J. This has frequently occurred 
in cafes of annuity tranfaffions, where, as in cafes of 
ufury, goods have been given to the obligors indead of 
money, as dated in the condition of the bonds.] In 
Hayne v. Maltby (r) the defendant, having covenanted 
with the plaintiff to ufe his patent machine and no other, 
was held not to be edopped from pleading in bar, to an 
a£tion on the covenant, matter which avoided the patent. 
And in Lightfoot v. Tenant (rf), which was debt on bond 
conditioned for the payment of money, Sht fourth and 
fixth pleas were in the fame form a^ tbefe in quedion, 


{g) 1 H. BlacK 283. and vide Handi v. Burton, ante, 349. 

(h) 2 347. (fj ^ *term Be/>» 43 S. 
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and ftatcd that the bond was given to fecure payment of 
the price of goods unlawfully agreed to be fold and de- 
livered in London by the plaintiflr to the defendant, to be 
by the latter (hipped to Ojiendy and from thence re- 
(hipped for the Eajl Indiesy and there trafficked with 
clandeftinely } which was held to be a good bar to the 
a£lion. 

Burroughy in reply, faid that there was no qucfti^ijpin 
the laft cafe as to any inconfiftcncy between the matter 
pleaded and the condition of the bond. And as to the 
cafes of ufury, &c. where goods had been agreed to be 
taken as money, and the fecurity ftated the agreed value 
as fo much money } it might have been taken to be fo as 
againft the party contrafling on that bafis ; and then the 
queftion of inconfiftcncy between the confideiation ftated 
in the bond and that ftated in the plea would be avoided. 
The cafe of the patent turned on the original avoidance 
of it by force of the ftat. 21 Jac. 1. 3. becaufe it was 

Slot a new invention : as infancy or coverture may be 
pleaded in bar of an aflion on a bond, becaufe they evince 
the incapacity of making the deedf 

Lord Ellenborouch C. J. At prefent I cannot en- 
tertain a doubt upon the point : but if on further confi- 
deration any doubt (hould occur to myfelf or my brothers, 
we will mention it ; and the rule for the judgment which 
wc (hall noR5, pronounce need not be drawn up till the 
end of the term. I own I do not feel that palpable incon- 
fiftcncy which has been fo much re*licd on in argument 
between the confideratlon ftated in the plea and that ftated 
in the condition of the bonds. The condition of the firll 
bond dates that the defendants took up fo much money 

of 



iM THE Fortt-exghth Yeae oe GEORGE lit 

of the plaintiffs which was to run at refpondentia iiiterefl: 
on the fecurity of certain goods fhjpped from Calcutta 
to OJlend: the fecond count is upon a bond conditioned 
to fccurc the payment of certain bills of Exchange and 
the money remaining due on the refpondentia bond be- 
fore mentioned. The pleas (late that the bill and re- 
fpondentia bond were given to cover the price of goods 
fold by the plaintiffs to the defendants for the purpofe of 
an illegal traffic from the Eajl Indies^ and that the plain- 
tiffs knowingly affifled in preparing the goods for car- 
riage upon fuch illegal voyage. Now upon the adjullmcnt 
of the account after the goods were fold, the parties 
might have calculated upon the debt as upon a loan to that 
amount : and therefore there is no neceflar'y inconfift- 
ciicy between the two ftatements ; even taking the cafe 
upon the ftridl rule of hw, as it had been generally con- 
fidered before the cafe of Collins v. Blantern, But (ince 
that cafe, to the principle of which I more readily accede 
than to what was laid down in Downing v. Chapman^ which 
was always much queffioned ; there can be no doubt upon 
the fubjefl:. According to the doftrine of the Chief Juf- 
tice In Collins v. Blantcrn^ unlefs the obligor were per- 
mitted to contravene the condition of the bond by plea 
fliewing the truth of the tranfaf^ion, a bond Vvmuld be 
made a cover for every fpecles of wickednefs and illegality. 
It would only be ncceflary to have a bond with a condi- 
tion ftating the confidcration of it as widely different from 

* 

the truth as poffible. That cafe which was decided in 
1767 runs on all fours with the prefent,^ except that the 
condition there was general for the; payment of money. 
And fince the cafe of Pole v. Harrobin in 1782, it has 
been generally ur\jder{tood that an obligor is not tied up 
from pleading any matter which fliews that the bond was 

given 



againjf 
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given upon an illegal confideration* whether confiftem 
or not with the condition of the bond. At prefent I fee 
no fuch inconfiftency : but if I did, I fliould ftill be pre- 
pared to abide by the principle of Collins v, Blantern^ that 
the defendant might by his plea introduce a ftatementof 
fafts incontiftent with what appears upon the condition 
of the bond, in order to fliew its illcgdlity, 

Grose J. One queftion made is whether the matter 
fet forth in the defendant’s plea has been well pleaded ; 
and it is contended not to be fo, becaufe it is inconfiflent 
with what appears on the condition of the bond, and that 
the matter as dated in the condition is not averred to be 
colourable, nor diftin£lly traverfed. I am rather inclined 
to think however that there is no abfolute inconfidency 
between them, but that taking the whole tranfaftion to- 
gether asdifclbfed by the condition of the bond and in the 
pleas, the one may be taken in explanation of the other. 
And it would tend greatly to defeat the judice of the 
cafe if this mode of pleading were not allowed. The 
only queftion then is whether the matter fo pleaded 
(hews the cpnfideration of the bond to have been illegal 
and void. Now the pica difclofes an illegal agreement 
between the parties againfl: the rights of the Edji India 
Company, and that the bonds in queftion w^re given in 
furtherance of that illegal agreement ; ' being given to co- 
ver the price of goods fold and (hipped for the purpofe 
of eluding the Company's charter. This is not incom- 
patible wich what is ftated in the condition of the bond : 
but if it were, how can a franfaflion of this fort be got 
at but by Hating the true fafts ? If the obligor were con- 
cluded by a colourable tranfadlion ftated in the bond, it 
would be a recipe for getting rid of any obje£lion to 

it 


]|8o8. 

l^AXTOM 

againfl 

pOrHAlC. 
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it however illegal the condderation may have been, , I 
think therefore the rule in Collins v. Blantern was wifely 
introduced, and has been wifely aflented to from that 
time, that wherever the condderation of a bond was illc- 
the defendant may (hew that by his plea. 





Paxtoh 

againfi ‘ 
POTHAM. 


Le Blanc J. It is admitted that the tranfadlion dif- 
clofed by the plea is illegal *, namely, the fale by the plain- 
tiffs to the defendants of goods in India to be conveyed 
from thence to Europe^ without the licenfe of the Eaji In* 
dia Company ; and the plaintiffs having aidtrd the defend- 
ants in preparing the goods for fliipment for that purpofe: 
for the price of which goods the fccurlties in queftion 
were given. The only objedion made is to the form of 
the pleas: and it Is faid that becaufe the bond is not 
conditioned dmply for the payment of money, but is 
dated to be given for money taken up and borrowed 
upon refponJentia, that is incojpfiftcnt with the flaftement 
in the plea that it was given to cover the price of goods 
fold and delivered for the •illegal purpofe mentioned; 
and that therefore the plea ought to have gone on and 
negatived that the bond was given for money fo taken 
up and borrowed, and to have ihewn that the tranf- 
a£lion was colourably ftated in the condition. But af- 
ter the cafes, breaking in upon the old rule, have de- 
termined that though the bond (jtatc nothing illegal upon 
the face of iu the obligor may (hew by his plea that it 
was given for an illegal confidcration, they have in effecf 
decide^ that he may flicw an illegal confidcration different 
from the condderation ftated in the condition of the 
bond. And when the plea ftates that the bond was 
given to cover the price of goods illegally contradled to 
be fold and (hipped, it does in effect deny that it was 
I given 





1808. given for money bor^wtd : 4 nd it thewf that the ftate- 

*T~" mcnt of the tranfadioh^in the condition was made 
Paxtow 

' colourably in order to cover the illegal agreement. 


Bavley J. faid, that having advife^d on thefe pleadm||| 
^vhen at the bar^ he flteuld not give any opinion uponUHt 
cafe. 


Judgment for the defendant®. 


^ue/dayf 
JMdy 27th* 

An attorney of 
B.K.yia plead- 
ing his ptivi- 
lege againtt 
being (bed hy 
original, impio- 
|)erly <lated the 
€Q(tOm c( this 
Court to be not 
to compel Its 
attornies to an- 
Bivet an origi- 
nal writi unUfs 
0r{i forjudged 
their 

ikc.'(wiiicn h 
Jtbe codom in. 
p, but not 
In this Court i) 
held chat 
enongh appear- 
Sag tofuitain 
the plea> the 
cudom which 
bad no founda> 
t«m here, mijjht 
% reje^cd as 
TOplufage. 


Stokes agalnji Mason. 

pl^ilntiff fued the defendant as a common perfon 
by original, and decUred upon a bill of Exchange 
accepted by the defendant and afterwards indorfed to the 
plaintrfF. The *defendai% pleaded in abatement, that he 
ought not to be compelled to anfwer the faid original 
writ, becaufe lie il and wa®*bn the day, Jkt. an attorney 
of R. \ and^that Vd Tthe fame Court there now is and 
from time imtHsmaotial hat|i been a cuftom that no attor- 
ney of the faid will heep compelled 

to anfwfi'' atiy p)r^9recutcd 

here byhrigk^^w^l ^ e^Sii^t^iwhich hath not concerned 
the king,- ^&.£>rfju(l^ed from his oiEcc 
of an attorney 'bf.'tlji's Cfifirt^-upotf^hill exhibited here to 
the ju(licc8 '9£aifelr'Lot4 the'^ing before the king himfclf, 
againft 6icd in the fame Court, And 

then thsSj^^latjt'W^red thaj: he hath not^^el|imr«> 
judgcdfi^'his’ o^'e, &c. and that,-he is ‘iinplea4«d by 
the original .writ a'forefaid againd his will, and againft 

t ^ ' *> 

the cuftoi® aforefaid; and this he is ready to verify* 

wHerefore 
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Xvherefore as the defendant is and was on t!je day. See. an 1808. 

attorney of the faid court, &c. he prays his privi- " 

St o KBS 

aforefaid to be allowed and adjudged him, &c. To 
tliis the plaimilF demurred fpecially* becaufe the defeiui- 
by his plea had alleged an immemorial cuftom in this 
court, that no attorney of the court hafl againfl; his will been 
fued by original in any perfonal a£tion,&c. unlefs he had 
been firfl forrjiulged from his (fjiccy &cr. whereas an attor- 
ney of this court v^as not by the pra(^\ice of the court in 
that behalf to be forejudged from his ofice of an attorjie^ of 
this court in manner and form zs the defendant had al- 
leged : and whereas the defendant fhould have pleaded 
that he ought not contrary to his will to be compelled to 
anfwer in any manner whatever exrept by bill to be ex- 
hibited againfl him as an attorney of this court. 

Bfjly in fupport of the demurrer, faid that the defend- 
ant, meaning to avail himfcif of his plea of privilege as 
an attorney of this court, had improperly pleaded it in 
the form of an attorney of C. B,: and this being fliewm 
as fpeclal caule of demurrer, the Court will not reject it 
as furpiufage (^7). Pleas in abatement are alvi^ays con- 
itrued ftri6lly (b ) ; and ihould ftate a better procefs. 

But ftating a cuflom here of forejudging attornies of their 
piivilcge is only calculated to miflead. 

7f^/j//fi»//,conti a,obferved that what was unneceflariiy Rat- 
ed, in refpCol to the cuftom of an attorney of B. R. being 
forejudged of his office, went to narrow and not to extend 
his privilege, and might well be reje£ied as infenfible and 
furpiufage ; there being no fuch cuftom known in B» R» But 
as an attorney of this court was not fuable at all except by 

Barlow V, Evans* I WilJ, 99. (/>) Roberts v, M:or, 5 Term Rep, 482, 

VoL. IX. F f bill 
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^uefdaVi 

May . 7th. 

Thr mafter of a 
fhip ha* no lien 
on it for iTioncy 
expendrd or 
debts .nvUrrtd 
by him for re- 
pairs done to it 
on tiic voyage. 
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bill; and bere the defendant was fued by original ; enough 
appeared, without the furplus matter, to (hew that the 
defendant was entitled to his privilege. 

Lord Ellenborough C. J. Admitting the general 
pinciple, that a pica in abatement to the writ muft 
give the plaintiff a better procefs, it is fufficient for 
the defendant to plead that he is an attorney of this court, 
and as fuch to claim his privilege not to be fued by ori- 
ginal : for we will take notice that an attorney of this 
court can only be fued by bill. It is true the plea goes 
on to (late fomelhing about a cuttom in this court 
of forejudging an attorney of his privilege ; of which 
we know nothing : but enough being (liewn to fup- 
port the plea, that which is here added unnecef- 
farily will not vitiate it ; as in Hophitis v. Squibb^ 

1 Ld. Ray. ^02. And in Roitth ii Uxor v. Weddillf 

2 Lutw* 1666. where exception was taken to a plea of 
privilege by an attorney of C. B, that the cuftom was not 
dated with fufficient precilion, the Court faicl they would 
take cognizance of the privileges of the attornies of the 
court, and therefore the cuflom need not be fo precifcly 
alleged as other ciifloms. 

Per Curiam^ Judgment for the Defendant. 


HussiY cgahijl Christie and Others. 

'^HE Lord Chancellor fent the following cafe for the 
opinion of this Court. 

On the 28th of July 1804 John HUU the owner of 
the (hip engaged by a written contrail the 

plaintifl liu£ey as matter of her, on a voyage to the South 

Sea fifhery. [The cafe fet forth the contrafl:, but no- 

4 thing 
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thing lurned upon the particular provifions of it. 
Amontjll other thi;igs it ftated that Hill agreed to allow 
to Hu{j*:y for his own ferviccs :*nd alfo for providing offi- 
cers and crew for the voyage one-third of the neat pro- 
ceeds of the adventure and that Hitjfey fliould difeharge 
all the lawful demands w'hich ihe faid officers and men 
might have on the (hip and cargo.] The (hip being* 
equipped and provided for the voyage, the plaintiff took 
the command as mafter, and failed from England in Sep*‘ 
tember 1804 upon the voyage agreed upon, and profe- 
cuied the fame with all due diligence ; and, having pro- 
cured a confiderahle cargo arrived with the (hip at Port 
jachfon in ^outh Wales in June i8c6 ; but in confe- 
quence of her having met with very fevere weather and 
fuftained much damage it became impoilible to profecute 
the voyage further, without confiderable repairs at Port 
Jachfon, The plaintitf accordingly caufed the neCeffary 
repairs to be done, and the articles of tackling and fur- 
niture wanting to be fupplied, and expended a large fum 
of money for thofe purpofes. But not being able to ad- 
vance all the money ntceffary to complete the repairs, 
he drew fcveral bills of exchange upon Plill the owner, 
for the purpofe of railing money to fupply the deficiency. 
Having completed the repairs neceffary for bringing the 
(hip and cargo home, the plaintiff fet fail from Port 
Jachfon for England ; but in the coutfe of the voyage it 
became neceffary to make further repairs and to procure 
a new cable; for all which the plaintiff was obliged to 
draw other bills of exchange on the owner, and alfo to 
give his own promiflbry note. The plaintiff arrived with 
the fhip and cargo in London on the 15th of April 1807. 
During his abfence on the voyage Hill the owner became 
a bankrupt, and a conimiilion was duly tffued agamft 
F f 2 him 
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Hussev 

agjinft 
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i8o8* him, and fome of the defendants were chofen his af- 

^ fignees. None of the bills of exchange mentioned have 

aQa vft been paid by Hill or his aflignees ; and fome of them 

have been taken up by the plaintilF, as the drawer, fince 
his return with the fliip. Nor has any part of the money 
expended by the plaintiff in the repairs of the (hip and in 
providing the neceflary tackling and furniture been re- 
paid to him. The plaintiff intended and endeavoured to 
retain the fiiip in his poffeffion until he had been reim- 
burfed the money expended, and indemnified againfl the 
debts incurred by him as aforefaid j but ///7/’s affignees 
and the other defendants (who claim an intereft in the 
ihip or cargo,) or fome of them, forcibly took poffrffion of 
the (hip and brought her into the London dock. Where- 
upon the plaintiff filed his bill in Chancery, amongft 
other things, for an injunftion to reftrain the defendants 
. from difpofing of the fliip and cargo until his claim 
fliould be firft fatisfied : and the defendants having put 
in their anfwer, the Lord Chancellor directed this cafe 
to be ftated for the opinion of this Court upon the fol- 
lowing queftion : Whether the plaintiff had any lien 
on the fliip for the money expended or debts incurred by 
him for the repairs done to her on the voyage ? 

Scarlett^ for the plaintiff, admitting that he had not 
found any adjudged cafe at law upon the point, faid 
that it was taken for granted in miny cafes that 
the mafter had a lien upon the (hip for the amount of 
the neceffary repairs of it paid or conti acted for by 
him abroad, though not for repairs done in England •• 
and he inftanced Wilkins v, Carmichael (/j), Wathnjon v. 
Barnardijhn [b)^ and Ex parte Shank and Others (c). All 

r 

(rt) Dovgl. lOT. {l>) 2 Pr. 367, In this cafe the Maftd of 

the Rolls, as it appears-hy Mr. Coat’s note from the regifti ai ’s hook, held 
that the money p.iid to tiadefmen for repairs, &c. by the Captain abroad 
was not a lien on the (hip, , (r) 1 234. 

1 


writers 
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writers agree that the mafter has a right to hypothecate the 1 808. 
(hip for repairs made abroad ; which feems to proceed on ^ 
the principle of his having a lien on it for expences fo in- againji 
curred, for which he would be perfonally liable ; for he ^*'**"*^'® 
cannot convey a ri^jhi to another which he had not him- 
fclf. [Lord Elienhorough, One may have a power, who 
has no Hen or intcreft in the thing <-o be conveyed ; as an 
attorney may do an acf to bind his principal, w^iihout 
hiving any intereft in the fubji("\ -matter. J This cafe 
(lands on the maritime law, by wliich the mafler would 
be perfonally liable ^or repairs ordered by him: and this 
is recognized by the law of England with refpe£l to re- 
pairs made abroad: which differs this from the ordinary 
cafe of attornies or agents, who when treating as fuch, 
wirhin the fcope of their authority, arc not perfonally liable. 

[L.m Elienhorough, Theraafter’slhbility muildepend upon 
his contrafl. If he gave notice to the flilpwright abroad 
before he made the repairs that he was to look only to 
the fr^curity of the fhip and its owners, the mafler would 
not be perfonally liable.] Perhaps the repairs would 
not be undertaken without the mafter’s perfonal fccurity ; 
and if his duty and the intcreft of his owners oblige 
him to enter into contracls for their benefit, for which he is 
perfonally liable, he ought to have a Hen on the fliip to in- 
demriify himf^lfi otherwife he will not entrage in them, 
and the fhip and whole adventure may be loft. Every lien 
attaches on the poffeffion of the thing ; but the poffeffion 
is ftill in the mafter during the repair; and if he pay the 
tradefman, it is the fame as if he made the repair him- 
fclf. Then why fhould he not have a Hen as well as an- 
other ? [Lord Elienhorough. Have you any cafe where 
an agent has been held to have a lien for work done by 
others wliom he has fet to work upon the property of 
urincipal ? Le Blanc J. The agent is not the per- 
F f-3 [oi} 
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fon doing the work.] If the agent undertake perfonally 
for it, as between him and his employer, he may be f ii *? to 
do the work. [Lord Ellenhorough. Do you derive th- maf- 
ter’s power to hypothecate from his int^reft ir, or his 
SlUthority over, the fuhj-ft-matter ?] The principle on 
which fuch a power is founded is to enable the mailer ro 
preferve the pioperty in cafes of neceffi^v, and the fame 
principle leads to giving him a lien, to encourajje him to 
pledge his perfonal fecurity for the fame purpofe. He 
cannot even hypothecate the (hip if he can raife the mo- 
ney wanted without it. The mailer has clearly a lien 
on the cargo for the freight, and he is liable to the f'-a- 
nieri for their wages: but if the ownrr may tak^ (hip 
and all from him, there would be an end of his lien. 


^larryat contia. Liens for work done arife out of the 
ufagt’s of trade, and are in derogation of the common 
law. If the lien in quellion exift at all, it muft be by the 
ufige of trade ; but that has never been rccogniz-d by 
any adjudged cafe, nor has ever prevailed in pra£licc : 
and no inference can be drawn in its favour from the 
diflribution of afiTets or of bankrupts’ eftates, by a court 
of equity, for the benefit of the mafter who has laid out 
money for the ufc of the (hip abroad, wheie the fubjeft- 
matter was in the hands of the Court. If the mafter had 
ever been conCdcred as having a lien, it would have been 
mentioned in the books which acknowledge his right to 
hypothecate ; but the mention of that alone rather ex- 
cludes any right of lien in himfclf ; and there is no in- 
ftance of an hypothecation by a mafter to himfelf. It is 
clear that the mafter has no lien on the (hip for his 
wages (<3) at common law; and the decree in his favour 

(a) Vide Ahhott on merchant firips, S:c. ad edit. 42 !• 
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in that refpecl, in Watlinfon v. Barnardtjlon (rt), mud have 
proceeded upon equitable f»rounds. Nor does it appear 
that the Mafttr of the Rolls meant to fay that he had a 
//>«, In the ftrid fenfe of the word, in any cafe *, but only 
that he had a fpecific remedy in rem by procefs in the 
Admiralty court : for where there was no poflVffion, as 
in that cafe, there could be no Iten, Befides, the pof- 
feflion of the mailer is in all cafes the pofleifion of the 
owners, and not adverfe to them. So his lien upon the 
freight is for the benefit of the owners as againd the 
confignees of the goods. The owners therefore, taking 
pofleflion of the (hip and cargo, take their own lien for 
the freight at the fame time : nor can the captain pre- 
vent them from receiving the freight ; for which they 
may maintain an adlion in their own names ; though the 
captain may fue in his own name for it. To give the 
mader a lien on the fliip would have this bad confe- 
quence, that after every voyage the captain would de- 
tain pofleifion till his account wiih his owners was fet- 
tled ; and they would be often obliged to fubmit to im- 
proper charges to avoid the inconvenience and cods of 
delay. 


1808. 

Husatr 

agatnfi 

Chhistzb* 


Scarktt, in reply, faid that ihelaw of merchants recog- 
nized the principle of the lien in qaedion,and therefore the 
common law adopted it. The reafon w^hy the mader caunot 
fue in the Admiralty for wages, as the feamenmay,isbecaufe 
he has a lien for them on the freight which he is entitled 
to receive; which lien would be defeated if the ftiip 
might be taken from him. [Bayley]. The reafon given 
In the books why the mader cannot fue in the Admiralty 
court for his wages is becaufe he has contradled per- 


fonally 


>a) » Pr. Jf'ms, 367 . 

Ff 4 
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fonally with the owner for them.] Though the pof- 
feflion of the fhip by the maftf*r be for many purpofes 
that of his owners, yet for others he has a diftinft pof- 
feflj 'H from them, and may maintain trefpafs upon it. 
In JiiJlifi V. Ballam (a) it is faid that by the maritime law 
every contrail: of (he mafler implies an hypothecation ; 
though not fo by the common law, unlefs exprefsly agreed. 
But many liens, it is well known, have arifen out of 
the modern ufages of trade, and each muft have had 
a beginning and been adopted in fomc particular cafe. 

Lord IiLLtNDORouGH C. J. The queflion fent for our 
opinion is Whether in point of law the plaintiff, the 
had any Hen on the lliip for money expended or 
debts incurred by him for repairs done to her on the 
voyage ; and we muft look into the precedents of the 
common law to enable us to give an anfwcr to it. [t is 
admitted that there is no cafe at law where fuch a lien 
has been adjudged to exift. And though it be faid that 
there muft be a beginning in the cafe of liens ; yet I dif- 
claini the right of originating it now : nor can I, in 
the abfence of all authority, create a Hen in a cafe where 
none ever been before allowed, and when every cafe 
of lien is againft the common law. How then does the 
law ftand in this refpefl: ? * If the repairs be done here, 
the owners are liable i though the mafter may alfo be- 
come liable on his own contra£f, if he do not ilipulate 
againft his perfonal liability, and confine the credit to his 
owners. If the neceffary repairs be done abroad, the 
mafter may hypothecate the (hip for them, and it is his 
own fault if he fubje£t himfelf to any perfonal liabilityy 


(«) 34 * 


which 
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which he may renounce. It is faid, however, that be- ii8o8. 

caufc he may hypothecate, he may acquire a lien by — 

. . ' . . , . . . H II S S E Y 

taking upon himfelf the payment of the repairs : for that agaitift 
the perfonsto whom he hypothecates acquire an inchoate 
lien on the (hip, inafmuch as they are entitled by fuit in 
the Admiralty eourt to acquire pofleflion of the fliip it- 
felf. But it does not follow, b&caufe others, through the 
mafter, and through his hypothecation, may acquire a 
lien on the (liip, that therefore he himfelf has fuch a 
lien. Liens may be derived through the a£Is of fervants 
or agents, afting within the fcope of their employment, 
which they themfelves had not. If a fervant deliver 
cloth to a taylor, to make his mafter's liveries, the taylor 
indeed will have a lien on the cloth for the value of his 
work ; but though the fervant pay the taylor his charge, 
that will not give the fervant a lien on the liveries. As 
to the cafes in equity, I cannot confider them as pror 
felling to lay down any fuch rule as that the captain has 
a lien on the Ihip for repairs done abroad at his charge ; 
the only difference between repairs donehcreandthofedone 
abroad is, that there he may hypothecate, and here he 
cannot : and the rtfult of thofe cafes is only that, .when 
done abroad, Heps may be taken for procuring an hypo- 
thecation, by which the perfons making the repairs may 
acquire a lien on the fliip : but we have no authority, 
fitting here, to originate fuch a lien. The cafe fent to us 
involves no qiieftion about the mailer's lien on freight, 
and therefore I lhali give no opinion upon it. We will 
certify our opinion to my Lord Chancellor. 


On the 30th -My? 1808 the Court certified that they 
had heard the cafe argued, and were of opinion, that the 

plaintiff 
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l8o8« plaintiff had not any lien on the (hip for the money ex* 
’ ' pended or debts incurred by him for the repairs done to 

HuhSFY , r • 1 n • 

a^ninfi “ic faid ihip OH hcF faicl voyage. iSigneH) 

Jtl.LtNBOROUGH, 

N. Gk<'SE. 

S. Le Blanc. 

J. Bayley. 


rusfiky, Millson again/I King. 

May 1 7 til. 


Lai! a’-ovc hav- 
iir.5 {..ut in 
anJ. eW't. pcion 
rote cd in ihe 
vacation, notr e 
of 

tor the nrrt day 
oftlu; next term 
ruift l-.e vTivcii; 

'’vithin fiur fLys 
after J:;:b 

iijrt. 


O^. a former day a rule nlfi was obtained for fetting 
afjde proceedings on the bail-bond for irregularity. 
The writ was returnable on the return day of Hilary 
term. Bail above were put in, and notice ferved in vaca- 
tion, on the 15th oi February ^ and notice of exception 
given on the 26th ; and no notice of juftification having 
been given within four days after, the bail-bond was af- 
llgned on the 7th of March: but on the 2d of May no- 
tice was ferved of adding and j unifying bail on the 4th, 
being the fird day of Eafler term : and the bail did then 
juflify, but it was after this adtion was brought on the 
bail bond. 


Andrews eppofed the rule, on the ground that where 
bail above is put in and exception entered in vacation, 
notice of juftification for the firft day of the enfuing term 
ought to be given within four days after fuch exception ; 
otherwife the bail-bond may be aiTigned. Here therci 
fore the bail-bond was properly afligned, and the adlion 
being regularly brought, the juftification of bail was too 
late. 


Lawer 
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Lawes in fupport of the rule faid, that by the general 
rule of pra£ticc, if the exception were taken in term time, 
two days n^>tice of addinj^ and jufti^’ying bail would have 
beenfuflicient(/7); and it was flrange that becaufe theexcep- 
tion was taken in vacation, though the defendant had till 
the firft day of the next term given hinl to juftify, he 
fliould be obliged to give a longer notice. And \n Fowlis 
V. Grofvenor {b)y wliere the exc eption was in vacation, and 
the bail were juftified on the fecoiid day of the next 
term, the Court, in anfwer to an ohje<Slion that the de- 
fendant had not juftified bail within four days after ex- 
ception taken, with reference to the rule of A. 5 G. 2 >[c)^ 
faid, that two days notice was fufEcIent: and they there- 
fore ftayed the proceedings on the bail-bond. 


1808. 

M LL«Olt 

azaift/i 

King. 


T/je Court faid, that the firft day of the then next term 
given to the defendant to juftify his bail, was only given 
to him fub modo, if he gave the due notice : and it ap- 
peared by a note of the mailer of a cafe determined on 
the meaning of the rule of Eajier^ 5 G. 2. that if bail 
were put in and exception entered in vacation the 'de- 
fendant’s attorney muft •within four days after fuch excep* 
tion entered give notice of juliification for the firft day of 
t)]e next term ; and no fuch notice having been here 
given, the bail-bond was well aftigned, and the proceed- 
ings regular. 

Rule difeharged. 

(tf) Vide 1 Tidd* s eh. of hail. (^) Banesfjos^ 

(c) Vide New Rules and Orders of K. B. 10. 
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Where by the 
rule of jcfcier.ee 
the cejis were to 
abide tie enient 
of aK0i.vartly that 
jnchidts theccjls 
of ihf trj'ercnce 
3$ well aoof the 
eaujc. 


Wood againjl O'Kelly, 

H^PON a reference under a rule of court, in an 
a£lion for work and labour, &c., the cojls 
{wtxc) to abide the event of the aitard and the mafler 
havii’.g taxed the cofts of the reference^ as well as of the 
caufe^ Bovuen objetled, upon fiiewdng caufe again ft a rule 
for an attachment, that the cojls^ directed to abide the 
event of the award, meant the cofts of the caufe only, and 
not of the reference : and upon this he obtained a rule 
nifi for the mafter to review his taxation : and mentioned 
^ynte v. Every {a)y Bracher v. Colton (/;), and particularly 
Browne v. Marfden (c), and Bradley v. Tunfow [d)y where 
the general term cofs in a rule of reference was confidered 
not to include the cofts of the reference. But on this 
clay The Courts after hearing Heath agalnft the rule, and 
Bowen in fuppert of it, held that the mafter had done 
right in including the cofts of the reference in his taxa- 
tion of cofts for the plaintift, in whofc favour the award 
was made. And they confidered tb.<t the late cafes in 
C. B» turned upon the particular terms of the rules of 
reference. 

Rule for reviewing the taxation 
of cofts difeharged. 


(a) Barnes, 58. {1) Ibid, IZ3. (f) I H, Blac. 223. 

(d) 1 Bof Pull. 34 * ' 
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The King againjl Emden. 


Siifurdaf, 
May illt. 


F Hilary term G. 3 . the defendant wa.s indifted in One wasindidl- 

the county of MiddleJ'ex^ for that he, nralicioufly r.i- for pVt^ry'com- 

tcnding to aggrieve one G. Witherdetiy and to caufe which 

1880/. to be indorfcd on a writ of capias ad rc fpondcn- indiamcnt, after 

ft tun .; oiuio 

dum iflued out of IL R. with intent to procure G. JV, to niuch of tiie 

1 , r • ^ nfUdavit a^u'on- 

be arretted to anlwer the defendant, and to compel tained the faife 

G. to find bail for that fum, th- 20. h of November 

1 8of>, at the parifti of S/, /bidrewy Holbortty iii die county of 

Aliddlefex^ came before one F. G. deputy filacer of the faid 

court for the counlv of Jlliddhfex («), and the debutv of the ^c. and 

o: this he was 

effi^:er who Jhould iffne fuch pta tfs as afonfaidy and then and acquitted : after 
\ ‘ which he was 

there was fworn beiore the faid F.G. (the faid i'\ G. inr'iifud again 

having competent auihori v to uilminificr the oath, &c.) : 

and the defendant being fo i'a orn, falfcly, malicloufly, 

wilfully, and corrupilv fwore, in fubftance, that G. IF. ‘""b . Jhac the 
' J le.o d ir.didl- 

was indebted to him in 1880/. for money had and rc- .m nt fctoutti.e 

r 1 • 1* - i of the af- 

ceive’d, &c, : upon and at the fo:t of winch /aid ojfidavit in n iavi<,.nvvhicli 

r /!' 1 ' i . nitfd to 

writing, as the Jainc cijjiiiavit was ana now remains (filed in huv^ 'o.cn fworn 
the faid court, (Sfc. (HR.) at Wef.minflcr aforefaid in 
MiddkfeXy is written as follows, viz, Sworn at No. ] c. 

•' J tliac 111 fadf the 

Furnivafs Inn. London, the 2 Qth day of November 1806* was 

, ^ ^ fo fworn \r\Altd- 

before Fs. Gordon, Dtp. Fit. for Middlefex whereas in £^''7-'vv ana net in 

/a3 the defendant was fo fworn and made the fame ojftdavh iidJuiiit he was 

entitkd to pLad 

... . ^ -lutcrfoitb.iC 

quit} for the jurat was rot conclufiveas to the place of fwwrlng, and o»e fame evidence 
as to the real place offweanng ihe affidavit might have been given under the firft as unaer 
the fecond indiamentj and ihe!cfv>rc the ccundant had been once befoiepm in jeopardy 
for the fame offence. ^ J 1 / 


{a) Thcfe and t!ie fuHfcqucr.t werds in italics were not in tl.c f.rft in- 
4i^nent hereafur mentioned. 
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in ^writing before the fatd F. G. in the /aid county of Middle^ 
fex, and mt in London : and then the indidtment pro- 
ceeded to negative the truth oT the afFidavitof debt; and 
concluded) “ and fo the jurors, &c. fay that the defend- 
ant on the 20th of November i8o6 aforefaid, at the parifii 
aforefaid, in the county of Middleftx aforefaid, upon his 
oath aforefaid, before the faid F. G. fo then and there 
being fuch deputy filacer as aforefaid,” &c. did falfcly^ 
wilfully, and corruptly commit wilful and corrupt per- 
jury. 

The defendant, after craving oyer of the indift- 
ment, pleaded that tl|p King ought not further to im- 
peach him by rcafon of the premifes therein contained, 
becaufe, &c. ; and then he fet out a former indiftment 
preferred and found againll him on the 7th of Aprils 
47 G. 3. at the general feflions of oyer and terminer in 
and for the county ol Middlefex\ which indiftment was 
in all refpe 61 s the fame as the prefen t, except in the 
omiflion of the two fets of words before written in italics, 
and except that immediately after ftating the affidavit of 
debt fworn to by the defendant before F. G. thefe words 
were added in lieu of the fecond fet of words in italics, 
** as by the fame affidavit affiled in the faid court of our 
faid Lord the King of the Bench at Wefminjler afore- 
faid in the county of Middlefex, amongft other things, 
“ more fully appears.” The plea then continued to fet 
forth the record of the former indiftment ; that it w'as 
removed into B. R.; and that the defendant afterwards 
pleaded not guilty, and was tried before the Chief Jufticc 
at Wefminftr^ &c., and that the jury found the defend- 
ant not guilty of the premifes charged upon him in 
manner and form^ as alleged. Whereupon, there 

was 
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was judgm<?nt for the defendant: as by the record 
and proceedings thereof, &c. at Wejlminjler^ &c. more 
fully appeared. Which faid record Hill remains 
in force, &c. And then the plea alleged ** that the 
affidavit in writing fet forth in the indi£lment againft 
the defendant in this plea mentioned, and therein faid 
to be affiled in B* R, at W'ejiminjler aforefaid in the faid 
county of Middlefex^ and whereon the fuppofed perjury 
charged to have been committed by the defendant there- 
in named was affigned. and of which he was acquitted 
as aforefaid, and the faid affidavit in writing fet forth 
and contained in the indi£lment now pending againft the 
defendant, now ’here pleading to the fame, and therein 
alfo faid to be affiled in the B. R. at Wejiminjlt:r^ &c. 
and whereon the fuppofed perjury by the faid now de- 
pending indiftment charged to have been committed 
by the defcnd^nt now here pleading is affigned, is one 
mnd the fame affidavit^ and not other or different i and that 
upon and at the foot of the faid affidavit in writing in the 
faid indidment in this plea fet forth and contained as 
aforefaid, as the fame affidavit then was and remains af- 
filed in R. at Wejlminjler^ &c., is written as fol- 
lows, viz. Sworn at No. 15. Furnivars Inn, Lon- 
don, the 20th day of November 1 806, before Frs. Gor- 
don, Dep. Fil. for Middlcfex whereas the defendant 
was fo fworn and made the fame affidavit in writing be- 
fore the faid F. G. in the faid county of Middlefex^ and 
not in London. And then the plea alleged the identity 
of the memorandum at the foot of the affidavit lad men- 
tioned, with (he memorandum at the foot of the affidavit 
mentioned in the indictment now pending, and that the 
Frs. Gordon mentioned in each is the famCi and his au- 
thority 


i8o8. 

Th« Kino 

tigalnfi 

Emdsn. 



CASES IN EASTER TERM 


thorjty to adminifter the oath the fame, &c. ; and that 
the feyeral affignments qf perjury mentioned in the in- 
diiStment of which the defendant wag before acquitted, 
and thofe in the pending indidment, are really and fub- 
ftantially the fame aflxgnments of perjury, and the 
offence charged in the former and in the prefent indifil- 
ment is identically one and the fame, and that the de- 
fendant is the fame perfon charged in both. Where- 
fore, &c. 

To this plea there was a general demurrer and joinder. 

Abbott j in fupport of the demurrer, argued that there was 
a material difference between the affidavit fet forth in the 
former indidlment on which the defendant was acquitted, 
and that fet forth in the prefent indictment j and relied 
on fuch difference to (hew that the acquittal on the for- 
mer profeculioa was no bar to this. A former acquittal, 
he contended, was no bar to a fubfequent profccution, 
unlefs the defendant might have been convifted on the 
firfl indi£tment by proof of the facts contained in the 
fecond : for which he cited Vandercotn and Abbott^ 
cafe (a) in which all the prior cafes were confidcred. 
Eoth the indidnients there were in frifl: founded on the 
fame tranfadion ; but in the firft ♦^hey were charged with 
breaking and entering the dwelling houfc in the night, 
and Jlealirtg the goods of A. B, and C.\ and their acquittal 
of that charge was held to be no bar to another indid- 
ment for breaking and entering the fame dwelling houfe 
on the fame night, nviii intent to Jleal the goods of A. and 
j5. there. And fo it is faid in Vaux\ cafe (i), that though 

{a) ?. C. SIX, tit. burglary, Ci&, *5 / *5. (S j 4 Cp. 45. a, 

auterfoits 
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auterfoits acquitted or conviAed of the fame offence be 
a good plea ; yet it is intended of a lawful acquittal or 
convi£lion : but when the oiFender is dlfcharged upon an 
infuSicient indi£lment| there the law has not had its end, 
&c. Now here the defendant could not have been con- 
vifted on the firfl: indictment by proof of the faCts con- 
tained in the fecond. For the firfl: indictment dated 
that he fwore the affidavit, on which the perjury is af- 
flgned, in MiddUfexy and vouched that it would fo appear 
by the affidavit itfdf affiled in Court ; which, though per- 
haps unneceflary to be dated, made it neceffary to prove 
the allegation by an affidavit which appeared on the face 
of it to have been fworn in Middlefax. Whereas the affi- 
davit dated in the fecond indictment appears upon the 
face of it to have been fworn in London^ though alleged 
in faCt to have been fworn in Middlefex. But that (hews 
that the defendant could not have been conviCted upon 
the former indictment. As in Re6idwg*B^C2ik [a)y and 
GilchriJFs cafe(^), in forgery, where the indrument was 
alleged by the indictment to purport to be drawn upon 
A* B y &c. when in faCt, though really meant to be 
drawn upon thofe perfons, it purported to be drawn in 
the names of C, J?., &c., the prifoners were held entitled 
to an acquittal. So if a deed were made to A, by th« 
xnidaken name of 5., if it were alleged in an indictment 
as a deed to A.y it would not be proved by (hewing a deed 
to B.: but the proper way is to allege that it was made 
to A. by midake there called B. The fame in an aCtion 
on a judgment againft A. by the midaken name of j?. j 
it mud be fo averred. In Rex v. Giibert Gardnery whTch 
was tried before Lord Kenyon at the fittings at Wepmtnjitr 
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{a) F. C. 9ST. tU. Forgery, r. 19./. $ 4 - 

*^1:. IX. G g 


after 
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1808. ahtf'Mici. term 1791, the indiftment was for perjury 

~ a£lion by again ft £•% in 

The King . , / o 

againj which it was averred that A. impleaded jB. for an affault 
upon him when A. was riding with C., and B. was riding 
with i). Whereas the record produced was of an adion 
by A^ againft B* for the affault generally, without the 
fpecial circumftances : and it was offered to prove thofc 
circumftances by parol : but Lord Kenyon would not al- 
low it ; faying that there might be another record of an 
affault with thofe fpecial circumftances ftated in it j and 
therefore he direfted an acquittal. So here, there might 
have been another affidavit anfwering the defeription in 
the firft indiflment. Tn Purcell v. Macnamara [u) Lord 
Ellenborough faicl, “ If it (the allegation in the indift- 
ment) had gone on to ftate that the acquittal was on a 
certain day, as appears by ike record; that might have 
been confidcrcd as deferiptWe of the record, and then the 
variance woujd have been fatal.” The words of refe* 
rcnce then in this cafe made the allegation deferiptive of an 
affidavit whichappeared onthe face of it to have beenfworn 
in Middlefex^ which being different from the true affida- 
vit deferibed in the fccond indidlment, the acquittal on 
the firft indictment is no bar to the indictment pending. 

The Common Serjeant [Knollys) contra, (aid that this 
dlflPered from Vaux^s cafe, and that of Vandercom and 
Abbott; in the firft there was a defective allegation of the 
crime of murder by poifoning; in the other, the offences 
alleged in the two indictments were diftinCt in fpecie, 
though of the fame genus. And in each of the cafes of 
Reading and Gilchrijl^ the record was at variance with it- 
fclf i ftating that the inftrument purported on the face of 

it 
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it to be that which it did not purport to be. HerCi how^ ^ i8o8« 
ever, the fiift indiiiment was good upon the face of it, TheKiKd 
and in truth and fubftance charged the fame offence as 
that included in the fecond. The material averments in 
the lafl: are that the affidavit mentioned in the former in-« 
di£fment) and the affidavit fet forth in the indiAment 
pending, are one and the fame affidavit^ and not other or dtf^ 
ferent^ and that the memorandum at the foot of the affi- 
davit mentioned in each indiftment is the fame ; that 
the affignments of perjury in both are really and fubftan- 
daily the fame ; and the fame perfon and the fame iden* 
deal offence charged in each. On the firft indidlment it 
would have been fufficient to have proved that in fad the 
affidavit was fworn in Middlefex : but even if it were 
otherwife, the burthening the profccutor with the proof 
of an unneceffary averment, which failed, would not 
warrant the putting of a defendant in jeopardy again 
upon another indidment in the fame county and for the 
fame offence in fubftance. The very objed of the flat. 

23 Geo. 2. 0. II. f 1. was to render profecutions for per- 
jury more cafy, by making it fufficient to fet forth the 
fubftance of the proceedings together with proper aver- 
ments of the fad : but if by ftadng more than is ne« 
ceffary of the fubftance of the proceedings, and failing in 
the proof of an unneceffary allegation, the profecutor 
could inftitute another indidment for the fame offence, 
the ftatute would be made an engine of oppreffion. The 
plea of auterfoits acquit is not confined to cafes where 
the fecond indidment is in the fame identical^m as the 
firft. If a prifoner be indided for the murder of one 
unknown j and be acquitted ; to another indidment for the 
murder of j 9 ., he may plead his former acquittal, and 
aver that A. J?. named in the fecond indidment was the 
G g 2 perfon 
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1 808. perfon before fiid to be unknown. Dy. 285 . a. and Staunf. 

The fCiwc alleged in the prefent 

mditlment is that at the foot of the afHdavit there was a 

Emobn. 

eertaifi memorandum Rating it to have been << fwotn at 
No. 15, FurnivaPj Inn^ London^** &c. but by whpm 
written* whether by any perfon having competent autho* 
rity to put it there* does not appear. 

Courts having afleed Miotf what anfwer he had So 
make to the laft obfervation ; and he faying that it ap* 
peared to be fo dated in the jurat* which was a necedary 
part of the affidavit* of which the Court would take judi- 
cial notice ; they obferved that the memorandum was not 
dated to be the jurat: it only appears to be written before 
the affidavit was filed* but it does not appear when that 
was filed. Neither do the rules of the Court require the 
place wber^ the affidavit is fworn* but only the names of 
the deponents* to be dated in the jurat; though in fa6); 
it is dated where the affidavit is fworn* whether in court* 
or at the Judge’s chambers. 

Abbott replied that the Court would take notice of their 
own prafiice in dating the place where an affidavit is 
(worn* though not required by any written rule of Court : 
and* unlefs the place had been dated* he doubted whe« 
tber any Court would have received the affidavit, 
ie^ J. however faid that in a late cafe in C. B. it was 
cpnfidered that the place where the affidavit was fworn 
was not necefiary to be dated in the jurat. And he 
alkcd whether it were meant to be contended that a de- 
fendant could nqt be indifted for perjury committed m 
an affidavit* without dating the jurat : and if not* whe« 

(tf) Vide a }la%vk, fi.35. / 3. 


thcr 
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thcr the dating at the foot of the afhdavlti that it was 
fworn at a certain place, made the place part of iht 
iflue ? In an a£lion on a bond, it is dated that the bond 
was executed at fuch a place ; but the place is no part of 
the iflue. jiiiott admitted that it was not necefiTary in an 
indifiment for perjury in an affidavit to (late the jurat, 
the flat. 23 Geo. a. having made it fufficient to fet forth 
the fubdance of the proceedings. But, in anfwer to the 
other queftion, he obfcrvcd that in an indidment for per- 
jury the place was material to belaid and proved, which 
it was not in the cafe of an a£lion on a bond. 

Lord Ellenbouough C. J. It appears to me that the 
jurat is not a neceiTary part of an affidavit to be dated in 
an indiflment affigning perjury in fuch affidavit: it is 
only neceffary to date fo much of it as conditutes the 
crime ; namely, that which contains the falfe oath, toge*-. 
ther with the averments proper to fubdantiate the pert* 
jury. If fo, there was a fufficient indi<3noent found in 
the fird indance, on which the party has been tried and 
acquitted of the fame offence as is now charged by the 
fecond jndi£lment ; and therefore fuch acquittal is a good 
plea in bar to the prefent indictment. It is quite a dif- 
ferent quedion whether a party producing an affidavit, 
which appears on the face of it to have been fworn in 
London^ and proving it to have been fworn clfcwhcre, is 
fit to be believed ; that would be a quedion for the jury: 
but on the record of tlie fird indidment the offence was 
fufficiently charged without fetting forth the jurat, by 
which^it is dated to have been fworn in London : and thjp 
produflion of that jurat on the trial of that indi£lment 
would no otherwife have afFe£led it, than as it uffe<iled 
the credit of the perfon fwearing to the fa^ of the affir 
G g 3 davit 
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The King 
agarnfi 
BmG£N* 


davit having been fworn in Middlefex where the trial wa» 
had. The w hole crime therefore might have been tried 
on that ihdidtmcnt, and the defendant was in jeopardy 
upon it, and confequently his acquittal is a bar to the 
prefent profccution. 


Grose J. declared hirafclf of the fame opinion. 


Le Blakc J. The firfl indiftment was fufficient in 
the frame of it, and is the f^me in effeft as the indi£l* 
ment now pending, except in not ftating the jurat; and 
unlefs the jurat be a neceflary part of the afBdavit to be 
ftated in an indiSment for perjury affigned on fuch affi- 
davit, w^hich I think it is not, the difference between the 
two indidments is not materiil. Then the fecond indi£l- 
ment fet forth the jurat, which ftates that the affidavit 
was fworn in Londofty with an averment that the defend- 
ant was fworn and made the affidavit in Middlefsxy and 
not in London, But that averment does not let in the 
proof of any faS that might not have been given in evi- 
dence on the firft indidJment: how credible, it is not 
ncccffary to inquire. Therefore the defendant, having 
been in jeopardy upon that indiclment for the offence 
with which he now ftands charged, is entitled to plead 
his former acquittal in bar. 


Bayley j. The prefent ihdiclment itfelf fuppofes 
that the jurat is not conclufivc evidence of the place of 
fwearing the affidavit, becaufe it exprefsiy avers that it 
was fworn in Middlefex and not in London, as fet fbnh in 
the jurat. Then if the jurat be not conclufive as to the 
place, the fame evidence would have fupported the firft 
Jndi£iment as would be required to fupport the fecond ; 

and 
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and therefore the defendant having been once in jeopardy 
for this .ofTence^ his acquittal is concluiive. 

Judgment for the Defendant. 


Marshall againjl Critico. 

J^URROUGH moved to dlfcharge the defendant from 
an arrefl, on filing common bail, on the ground of 
his privilege, under the ftat. 7 Ann, c. 12. as being con- 
ful general from the Porte^ and invefted with a fuper- 
iii tending authority over the Turki/h confuJs in the differ- 
ent fea-port towns, and not an ordinary conful or agent 
for commercial purpofesj in which refpeft he diftin- 
guifhed this from Barbult's cafe (<?). But he alfo flated 
from the affidavit, that fome months previous to the 
arreft, the defendant had in fa£l been diffniffed from his 
employment, and another perfon of the name of Nataliy 
who was before refiding here, had been appointed in his 
place 5 but tlie defendant had then received no official 
notification of his difmlflal, and continued in faft to exer- 
cife his office here until after the arreft. And he con- 
tended that the defendant’s privilege did not ccafe until 
notification at leaft of his difmifral, and reafonable time 
to depart the kingdom if he thought fit. It did not 
however appear that he had had any intention of de- 
parting. 

Lord Ellenborough C. J. This is not a privilege of 
the perfon, bat of the flatc which he reprefents. And 


{a) Caf ttmp. Talb, and vide Lord account olf the famt 

cafe in 7 ri^uet y, Jiatb», 3 £urr, 14S0— i. 

Gg 4 


m 

1808. 

The Kino 
agdwji 
EmD£N. 


Monday^ 

May 23 d. 

One whf) had 
been appointed 
Confi'l General 
froi'; the Porte% 
but was difmifl?* 
ed fcvcral 
months before 
from his era- 
ployment, and 
another perfon 
refident here ap- 
pointed in his 
room, is net at 
any rate privile- 
ged from arreft, 
though at the 
time of the ar- 
reft he had not 
received any 
ofticial notiftca- 
tion of his dif- 
mifta), or of the 
appointment oi 
the other. 


that 
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2808. that (late having fome months before devefted him of ihi 
^A97w^i.L which he claims the privilege, and appointed 

aguinfi another perfon here to exercife it i there is no juft icafon 
why the defendant (hould not be fubjeft to procefs as 
other perfons ; nor for the ftate, by which he had been 
fo difmilfed from his employment, to tahe oSence at his 
trreft. 

Curiam^ Motion denied* 


%^b,» 


Poe, on the demife of Belasyse and Lady Char«w 
lotte Wynn Belasyse, his Wife, againfi The 
Earl and Countefs of Lucaw. 


^ne hiving a ejeftment for copyhold or cul^omary lands^ part of 

which are locally fituated within the townfhip and 

tbtre, and iiav. freehold manor or reputed manor of Sutton^ and part in 

wfthin*thc^'!w«^ townftlip of KettleJhuU^e^ without the manor of Sutton \ 

and wifhin^the which copyhold OF cuftomary lands are held 

local ambit of Qf manor and foreft of Macclesfield: and alfo for 
the nianor> but ’ ■ • • 

held of another 

manor; and having furrendrred his copyhold to the ufeof his will ; devifed all his mawr of 
S., and all his mciruiiie6,yiir;ni, lands, itnemcnts, and bere(htaments, >yhatf»cver, fbe 
frecinHs ar.d territories of 6’. in the county of Cbefler, with their rights, members, and ap* 
purtt nances, in trgilfor his daughter L , (having devifed other eftates in other counties to 
two other daughters) and to l;er cliildrcn m Itridl fettlement : held, r* That farms, lands, 
Ac. within the to^nfitp^ though not within the manors of Suttout pafled by the dcfcripcioa 
of farms, Ac. within the preemiis and territories of S, a That tlie general words “ mef- 
fuages, farms, lands,'* Ac, and particularly the word farms, were fufficicHt to carry . 
copyhold well as freehold in the place defcribtd, if fuch appeared to he the intent of the 
ti’ftator upon the whole will. 3. That fucli intent was evinced in tliis cafe by the word 
farms, where it appeared tiiat the tt-flator had a farm compofed of copyhold and treehuld, 
whicli he had let' as one eitfire fubjedt, and which muft o^therwifr to divided ; and alfo 
by chi^ that he had charged tne property, devifed beyond the annual income of it unlefs 
the copyhold wcr/includcd And that this intent was not rebutted by a power of leafing*^ 
for II years given to all the icpanis for life ; nor by power to the truftccs to raife portiont 
by grants of long terms of years 4. That a fmall copyhold dif^ant eight miles, and a fmall 
freehold 20 miles from /Suttm, but within the county of Chefier, did not pafs by thi^t devifej, 
bdt did pafs under a general rchduary claufe to another daughter! 

ffcehol^ 
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freehold lands in the parifh of Northwich in the fame i8oS« 

county, and not within either of the faid manors ; a vcr** ■ 

.Oox dcm* 

di£t wgs taken for the phintifiV at the trial at Chejter^ Bn AiTts 
fubjedi to the opiaion of this Court upon the following of 

cafe. 


Henry late Earl of Fauconber^ being feifed in fee of the 
freehold manor of Sutton^ and of divers freehold lands and 
premlfes within the manor ; and being alfo fetfed in fee 
of the freehold premifes in Northwich } and being entitled 
in fee fimplei according to the cuftom of the faid manor 
and foreft of Macclesfield^ to all the faid copyhold or 
cuftomary premifes ; which feveral freehold and copyhold 
or cullomary premifes formed the whole of his eftate in 
the county of Chefier ; and being alfo feifed in fee of 
divers other large freehold, but no copyhold, eftates, in 
the counties of Tork^ Dttrham^ and Middlefex : and hav- 
ing no male iiTue, but having three daughters, viz. Lady 
Charlotte JVynn Belafyfe^ one of the leiTors of the plaintiff^ 
Lady Anne Wombwell, wife of Sir George JFomhwellBM^, 
and Elizabeth Countefs of Lucan one of the defendants : 
and having furrendered all his copyhold eftates to the 
ufes of his will : by his will duly executed, dated the 26th 
of November 1891, devifed certain freehold eftates in 


Torfinre and MidAefex^ being the bulk of the property^ 
to truftees for a term of years, in truft to raife and pay 
to Lady C. Belafyfe^ for her feparate ufc, an annuity 
of lOOoA per annum for her life; remainder to herfclf 
for life \ remainder to her firft apd other fons fuccellively 
jin tail ; remainder to her daughters, as tenants in com* 
mon, in tail ; with divers remainders oven And alfo 
devifed other freehold eftates in Torhjbire and Durham^ 
follows.— -As to all and (ingulair the manors or 


yepSftipd ipanors of 014 Byland^ Over Si/ton^ 
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Belasysr 
a^avaJH 
The Earl of 
Lucan. 


and Lundy and all my mefluages, farmsy land^i 
tenements, and hereditaments whatfoever, within the 
precin£ls or territories of Tarniy Old Bylandy Over Siltouy 
Nether Siltoriy Leeky and Lundy in the North Riding of 
the county of Lorky and Kenknowle and Copycrook in the 
county of Durhamy with their refpeflive rights, mem-» 
hers, and appurtenances, I devife the fame unto Lord 
Vifeount Melbourne and Sir George Womhwell Bart, their 
executors, &c. for 99 years, if Lady Anne Wombwell (hall 
fo long live; in truft out of the rents and profits of the 
faid manors and hereditaments, to raife 500/. per ann,, 
clear of all deductions, for Lady Anne IVombwelly for her 
feparate ufc, &c.; remainder to the faid Lady Anne for 
life ; with divers remainders over. And alfo devifed as 
follows — As to all and fingular the manor or reputed ma» 
nor of Snitotiy and all my mciruages,/^rwj, lands, tene- 
ments, and hereditaments whatfoever, ivithin the prechiEis 
or territories of Sutton in the county of Chejlery with 
their rights, members, and appurtenances, I give and 
devife the fame to Lord Vifeount Melbourne and Sir 
G. W, Bart., their executors, &c. for 99 years, if Lady 
Lucan {hall fo long live ; in trull out of the rents and 
profits of the faid manor, hereditaments and premifes, to 
raife and pay 500/. per ann., clear of all ded unions, to 
Lady Lucan iot her feparate ufe, Sec ’y remainder to the 
ufe of Lady Lucan for life ; remainder to her firft and 
other fons by the Earl of Lucan fuccefEvely in tail; re- 
mainder to her daughter as tenants in common in tail ; 
and divers remainders over; and the ultimate remain-' 
der, as to the whole of the faid ellates, to the ufe of 
the teftator’s own right heirs. And the teftator em- 
powered the fcveral tenants for life, male or female, in 
poficiTion and of agCj, to limit 500/. per ann. for life, clear 

Pf 
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of all dcduftions, for the ufe of any pcrfon or perfons 
with whom they might refpcftively intermarry, to be 
charged upon the faid manors and other hereditamenta 
to them refpe£lively devifed, and fecured by the ufual 
powers of dillrefs and entry, &c» And alfo that fuch 
tenants for life fhould have power to charge all or any 
part of the manors and other hereditaments to them re-' 
fpedlively devifed with portibns for younger children, not 
exceeding 24,000/. for the younger children of Lady C, W. 
Belafyfe^ 2ind 10,000/. rcfpeaively, for the younger chil- 
dren of Lady A. WombnvellyZnd of Lady Lucan, with in- 
tereft not exceeding 5 per cent., &c. And for this pur- 
pofe to limit or appoint all or any part of the heredita- 
ments fo to be charged to any perfons for any term of years, 
without impeachment of wade. The teftator alfo di- 
rcfled that the feveral tenants for life fliould have power 
to limit and appoint the faid lands and other heredita- 
ments, or any part thereof, with their appurtenances, by 
way of Icafe or demife for any term or number of years 
pot exceeding 21 years in pofleffion, at the bed rent, &c. 
And alfo gave power to the fame to grant building leafes, 
&c. for any term not exceeding 99 years in pofleffion, 
at the bed rent, &c. The tedator alfo direiled that 
Lady C. Bela/y/e, and the feveral manors and heredi-^ 
taments fird limited in ufe for her life, with remainder 
to her %d and other fons, and daughters, in tail, fliould 
be fubjefl to, and fliould aflually exonerate, the feveral 
other hereditaments, manors, and premifes fo as afore- 
faid originally limited in ufe to Lady A» Womhwcll and 
l^ady Lucan, and their feveral and refpedive fons and 
daughters in tail, from land tax, modus, rent, fee-farm 
rents, prefeript rents, curates^ dipends or falary, and 
jpenfions to poor widows, and all fuch other Incum- 
brances 


i8oS. 
Doe deA).: 

BrLA&YSK 

agdnfi 
Tht Earl of 
Lucan. 
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brances as were then a£lually charged thereon and pay* 
able by him, and alfo from the falary of the receiver of 
rent of the fald edate devifed to Lady Lucan. And the 
teflator devifed all the reft, rchdue, and remainder of 
his real and perfonal eftates whatfoever and wherefoever, 
except thofe he held on mortgage or upon any trufts, 
unto Lady C. W. Belafyfi, her heirs, &c. and died on 
the a3d of March 1802. The teftator was not, at the 
time of making his faid wUl, feifed of any other real 
eftates than thofe before mentioned. After his death 
Lord and Lady Lucan entered into and continue in pof* 
feflion of all the freehold and copyhold premifes for 
which this ejeffment was brought. The cafe then ftated 
the prefentment of Earl Fauconberg\ will by the homage 
at the manor and foreft court cA Macclesfield ; and the ad* 
million of Lord Melbourne and Sir Geo. Wombwell to the 
faid copyhold or cuftomary premifes locally fituated with* 
in the townihip and freehold manor or reputed manor of 
liutton^ and alfo to the copyhold or cuftomary premifes 
fituate in the townihip of Kettlejhulme^ to hold for 99 
years if Lady Lucan fo long lived. That the manor of 
Sutton f and the freehold lands fituated within that manor» 
devifed to the defendants, were, at the time of making 
the will, of the annual value of 800/. and upwards ; and 
the copyhold or uuftomary lands at Sutton were then 
alfo of the annual value of iool. and upwards ^ and that 
the freehold lands at Northwich were then of the annual 
value of 19/. } and she copyhold or cuftomary hnds at 
Keitlejlmlme were then of the annual value of 39/. : and 
that one modus of 4/. per annuih, payable to the impro* 
priator of the parifli of Prcjlbury^ covers as well the free- 
hold lands at Sutton^ as 700 acres of the copyhold q( 
^uftomafy lands there. Part of the aboycMmentioncd 

copy hold 
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topyhold or cuftomary cftates at Sutian and KetVeJhulme 1808. 
were purchafed by the teftator’s father, Thomas Lord ‘ 
Fauconbergi and they, as well as the freehold eftates Bel/^sysb 
within the manor of Sutton^ were enjoyed by the teftator Th?^ of 
and his father during their refpeflive lives. At the time 
of making the will one John Grimfditch held a farm at 
Sutton confining of 261 A. 2R. BP., of which 2ooA. 

24 R. oP. arc freehold, and 61 A. iR. 24P. are cuf- 
tomary or copyhold land, under a leafe granted to him 
by the teftator for the term of 21 years from Lady-day 
1789 ; but fince the teftator's death John Grimfditch has 
furrendered the term thereby granted. Kettlejhulme is 
diftant eight miles, and Northwich is diftant 20 miles 
from the extremity of the manor and townfliip of Sutton. 

The leflbrs of the plaintiff were previoufly to the com- 
mencement of this ejedlment duly admitted to all the 
copyhold premifes comprifed in the ejedlment at the 
manor and foreft court of Macclesfield. There arc no 
copyhold lands held of the manor of Sutton. The quef- 
tion for the opinion of the Court was. Whether the 
leflbrs of the plaintiff were entitled to recover the free- 
hold and copyhold eftates, or any and what part there- 
of ? 


Benyon for the plaintiff. The queftion principally arifes 
on the devife to truftees for the benefit of Lady Lucan 
and her iffue of all and Angular the manor or reputed 
manor of Sutton^ and all my mefluages, farms, lands^ 
tenements, and hereditaments whatfoever nvithin the 
precinBs or territones Sutton,' in the county of Chef- 

«« r/r, with their rights, members, and appurtenances.” 
The property of the devifor contended by the defendants 
(0 come witlun the above defeription is, i. The manor 
12 of 
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of Sutton^ and a freehold cftate within that manor of 
about 800/. a-ycar. 2/ A copyhold cftate of the fame 
valuCy locally fituatcd within the ambit of the townlhip 
and manor of Sutton, though no part of that manor, but 
parcel of the manor and fore ft of Macclesfield, 3. A 
fmall copyhold at Kettlejhulme, within the manor and 
foreft of Macclesfield, And, 4. a fmall freehold in North- 
uuich, not within either of the manors. As to the ift, 
the leftbrs admit that the manor of Sutton and the free- 
hold cftate within that manor pafTed to Lady Lucan un* 
dcr the claufe above mentioned, adly, The copyhold 
cftate within the ambit of Sutton, but parcel of the manor 
and foreft of Macclesfield, did not pafs by that claufc ; 
firft, becaufe it is not tvithin the precinEls or territories 
of Sutton,” by which muft be under ftood the manor of 
Sutton *, and therefore not within the defeription of the 
thing devifed. If it had been faid within the precin£fs 
and territories of the manor of Suttonf the meaning 
would have been clear not to pafs this copyhold, which 
is no part of that manor, but parcel of the manor and 
foreft of Macclesfield: according to 2 RoL Rep, 236. and 
i^Vin.Abr. title Manor, Q,i and the ambiguity only 
arifes, bccaufe there is a iownfijip, as well as a manor, of 
SuUtm : but in no part of the will does the teftator allude 
to the townjbip of Sutton by name. Under this deferip- 
tion nothing can pafs within the ambit of Sutton, which is 
not alfo within the manor, though the copyhold was oc- 
cupied conjointly with the freehold : as in Doe v. Greats 
head (u). [Le Blanc J* That was a devlfc of lands con- 
fined by the defeription to one county, which was held 
not to include other lands in the fame manor which 

{a) i Eap, 91 . 


were 
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were in another county. Lord FJlenhorough C. J. The 
teftator in the preceding claufe of his will fpcaks of 
lands, &c. within the precincis and territories** of places 
diftincl from the manors there mentioned 5 which (hews 
that he meant fomething unconnedled with manors. 
Can you with efFedt contend that the copyhold within 
the ambit of Sutton did not pafs?] There is another 
reafon why this copyhold did not pafs by the general de» 
feription of lands, &<;. becaufe there is a freehold eftate 
to anfwtr the defeription; in which cafe the rule of law, 
as laid down in Rofe v. Bartlett (a)^ in refpedf of Icafe- 
hold applies; namely, that the freehold only fliall pafs 
under the general words landsy &c. And this is con- 
firmed in Lindopp v. Eboratt (^), and in Thotnpfon \\ 
La*wley (c) : and copyhold is of Icfs intereft in law than 
Icafchold. [Grofe J. Where the intention is left doubt- 
ful upon the words of the will, that argument would have 
weight ; but not where there is an apparent intention to 
pafs the copyhold. Lord Ellenborough, The teftator 
never once mentions copyholds in his will ; but jonly 
ufes general words : and can we fuppofe that in each 
inftance he meant to feparate his copyhold from his free- 
hold ? Does it not appear that he intended every thing 
to pafs within the ambit of Sutton The will appears 
to have been drawn by one who underftood the legal 
cffeil of words: and the teftator gives power to the 
truftecs to limit terms of years for raifing portions; and 
to the tenants for life, to Icafc for 21 years, &c. ; powers 
which arc inapplicable to copyholds. If then the copy- 
hold did not pafs under the firft claufe, it pafled to the 


i8o8« 

Do* dem. 
Bklasysc 

againd 
The iiarl of 
Lucan. 


(j) Cro. Car. iqJ* (^) 3 Bro* Cb. Caf. l?8. 

(c) 2 BoJ. & PuB. 303. and 5 t^ej. jun* 476. and viJe the fame quef- 
tion difeufled as to copyholds in Dee v. Vermn, zo. 
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1808. 


Doi dcm* 

BeI»A3VSB 
ara'mji 
The Earl ©f 
Lucan. 


CASES IN EASTER TERM 

Icflbr In f«c under the rcfiduary devifc \ in which general 
words arc fufficient to pafs copyhold, according to Doe 
d. Pate V. Dan^y (a), Car v. Eilifon {b\ and Andrexvs v* 
Waller (r) : and for this purpofc the furrender to the 
ufe of the will was neceflary. 3dly and 4th}y, As to the 
fmall copyhold at Kettlejhulme^ and the fmall freehold in 
Northwich^ it is clear they could not pafs by the firft 
claufe, being without the ambit of Sutton i and there- 
fore they paired under the refiduary claufe. 

Richarifon^ contra. The moft material quetlion is 
upon the copyhold within the precinft or territory of 
Sutton \ which defeription cannot be confined, as contended, 
to lands within the manor of Sutton. Lands within the 
ambit of one manor may be parcel of another manor : 
and the knowledge of that circumltance in the particular 
inftance by the tellator accounts for the generality of the 
defeription of the lands, as lying within the precin6l or ter* 
ritory^ inltead of faying the manor^ of Sutton. And this 
is the (tronger as he had before named the manor. The 
legal import of any place deferibed by name, without 
more, is that it is a townjhip. But it is faid next, that 
the general words, lands, See. in the firlt claufe, there 
being freehold to anfwer the defeription, will not pafs 
copyhold, even where it has been furrendered to the ufe 
of the will : but the cafes in equity, which were decifions 
not merely on equitable points, but on queflions whether 
the legal ellate pafiTed, (hew that the rule is not general ; 
but that where copyhold has been furrendered to the ufe 
of the will, it will pafs as well as freehold by general 
words : as Hafslewood v. Pope (//} ^ which though it was a 

(^r) Dou^t. 716. note. (S) 3 jiti, 73, 

t) 6 yin. jSbr, Copyhold, Wrt. pi. 12. [J] 3 P. fTmt. 31*. 

devife 
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devife for payment of debts, yet the judgment did not l8o8« 
turn on that confidcration : and Ttndril v. Smith (o j, and ' 

Goodwyn v. Goodwyn [b)^ where the point was ruled ge* Bslastsk 
nerally, upon the words ** mefluages^ lands, tenementSi T^Ean o£ 
and hercditamentSo” In addition to which the will in 
qucftion has the word farms. In Byas v. Byas (c) the 
copyhold was held not to pafs by general words only^ 
becaufe it was not furrendered to tjie ufe of the will^ 

The fituation of the tcftator’s family, the local fituatuofi 
of this property, and the dirpofilion of the reft of his 
eftate, all (hew his intention to pafs the copyhoM in 
queftion by the general words ufed to Lady Lucan. He 
had three daughters and no male defeendant : to the 
eldeft he gave the bulk of his eftates, lying in Torhjhire^ 
and the property in Grofvenor Square : to the fecond, a 
conGdcxable eftate in Torkjhirey lying at a diftance from the 
former, together with another eftate in Durh am : to Lady 
Lucan, bis other daughter, he gave his eftate | in Chejhire^ 
containing the manor of Sution, and alfo his farms, lands, 

&c. within \X\^ precinBs or territories of SuiUm, with their 

rights, members, and appurtenances.” The fubfequent 
claufes, charging the property devifed to thie eldefi daugh- 
ter with certain payments of land tax, receivi^rs’ falary,&c«, 
were evidently for the purpofe of equalizing this diftributioti 
a littjc more in favour of the younger «iaughters: it is there- 
fore highly improbable that wher, the teftator made no 
diftin£lion in terms between hi'^, freehold and copyhold, 
which were held and enjoye d by him together as one 
jsftate, and partly leafed tog^^thcr, and which were fubje£t 
(0 the fame modus and charges | he Ihould ftill have 
ineant to fever the cor^yhold from the freehold in favour 

( 4 ) % Atk. 8s. (S) 1 aa6« (0 a XiJ. 164. 

V#L.IX. Hh pf 
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1808. of his elded daughter, to whom he had before give:) 

■ the bulk of his property fituated at a great didance* 

Pot dcm. r r , > ^ o ^ 

Bilasybx 3cily> Sind 4thly> Thefc obfervations will in part apply 
Tii?L”riof alfo to the two fmall farms, in the vicinity of Sutton ‘9^ 
tuGAN. nannely, the copyhold at 8 miles off, of the 

annual value of 39/*, and the freehold at Northwich^ 
20 miles off, worth 19/. per ann. ; which might be con- 
fidered as appurtenances to the Sutton eflatc, and would 
certainly be included with it in the charge of the receivers^ 
falary, which was thrown upon the property devifed to 
the eldeft daughter, in exoneration of that devifed to the 
younger d lughtersr In Cro, Eliz. j 13. a devife of a tene- 
ment, •with the appurtenances^ in which H. B. dwellcth in 
Ebley^ was held to pafs land appurtenant, though it were 
out of Ehley. [Lord FJlenhorough. There is norfiing 
Hated here to fliew that thefe farms were enjoyed as ^7/>- 
purtenant to the property in Sutton : one was 8, and 
the other 2d miles apart from it.] The properly devifed 
to Lady Etfcan^s truftces may poffibl}^ not be fuflicient, 
without theft* farms to defray the contingent charges upon 
it, wliich are 500/, a-year clear of all dedudions for her- 
feif, the like annuity for her hufband, and T 0,000/. for 
younger children, with intereft at 5 per cent. ^Le Blanc], 
The intention of fhe teftator to iiiclude thefe farms may 
be probable enough; but the difficulty is to find any 
words in the will capable of carrying them.] 

Benyon in reply, as to the great copyhold in Sutton^ ftd 
which alone his attention was called' by what had fallen 
from the Court) obferved witli refpe£l to the cafes in 
equity, where general words had been held to carry 
copyhold, that they turned cither upon devifes in favour 
of creditors \ or upon quefllons between heir and devifee, 

where 
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\^herc when the heir elcdlcd to take fomtthing devifed to l8o8. 

him under the will, a court of equity would oblige him — 

^ Do« demt 

to conform to the general dire£lions of the will in favour Belasyse 

- , . againji 

or the other devifees. Hazlewood v. Pope (a) was a devife The tari of 

in favour of credkors 5 in which cafe, a furrender (hall be 

fupplied. But in Lhdopp v.Ehcrall (^), Lord Chancellor 

would not fupply a furrender even in favour of a child 

which was otherwife {provided for. It does not appear 

how the queftion arofe in Tendril v. Smith (<r) ; but 

the generality of the propoiilion there faid to be laid 

down is again fl: the whole current of authorities. And 

in Goodwyfiw Goodwyn [d) there were introduflory words, 

fliewing a general intention in the teflator to pafs n// his 

eftate. No iiiftrcrice can arife of fuch an intention here 

in favour of Lady Lucan from the furrender to the ufc 

of the will, becaufc that was nicj (lary to pafs the copy- 

hold by the vefiduary dcvIfe. Nor can it arlfe from the 

charge on Lady C. /F. Bdafyfe to pay the falary of the 

receiver for Lady Lucan \ for it does not follow from 

thence that all the property in Che/lAre was to pafs to the 

latter. Then the power of ieafmg, &c. aflords a much 

flroiiger argument a tlie tcflator’s intention to pafd 

the copyhold by the firft claufe, than that derived from 

the vafuc of the eftatc devifed to Lady Lucan in fupport 

of fuch intention: for the charges need not all be laid 

•n at once* 

Lord Ellenuorough C, J. Sufficient appears upon 
the face of the will to fatisfy me, without doubt, of the 
intention of the teft^tor to give to Lady Lwraw the co^py- 
hold within the jtownfldp of Suttotu The teftator was 

(«) 3 P. Tfrai, 3**. (i) 3 Bn. Chan Caf. J$8. 

(rf)ipy. »»«. 

H h 2 feiCed 
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1808. fcized of throe principal cftatcs, partly freehold, partly 

• copyhold ; and had three daughters : and having furren- 

BiLAsvsi deted his copyholds to the ufc of his wilt, he ‘devifcd 

Th?£ad of the bulk of his property lying in the North Riding of 
Lucan. yorJ^ire, together with what he had in MiddlefeXt 
to Lady Charlotte. Another eftatc in the North Riding 
at a diftance from the lirft mentioned, together with that 
in Durham^ he devifed to Lady Anne. He had a third 
eftatc in Che/hire^ the principal part of which is in Sutton^ 
and the reft confifted of two detached fmall farms, the 
one eight, the other 20 miles from Sutton : and he de- 
vifed to Lady Lucan and her family all and (ingular the 
manor or reputed manor of Sutton^ and all my mef- 
fuages, farms, lands, tenements, and hereditaments 
whatfoever within the precinEls or territories of Sutton 
in the county of Chejler^ wkh their rights, members, 
and appurtenances.*^ The principal queftion is whe- 
ther the copyhold within the townlhiip, but not parcel 
of the manor of Sutton^ pafled by this d^vife to Lady 
Lucan ? For if not, the teftator having given to Lady 
Charlotte all the reft and refidue of His real eftates, it is 
clear that the reliduary claufc would carry every thing, 
copyhold as well as freehold, which he had not before 
devifed. In conftrutng the devife in queftion I {hall pro- 
ceed merely on the teftator’s intention as I collefl it from 
the face of the will ; for I am afraid to look at any argu- 
ment of intention to be derived from the furrendcr to 
the ufe of his will \ though perhaps it may be proper to 
be regarded even in this court, as it certainly would be 
in artother court : but it is not neceiTary for me to give 
any opinion upon that point ; for I profefs to determine 
this cafe upon the intention, as collefled from the words 
of the will only. The words of the claufe arc general, and 

whatever 
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whatever thofe words may legally comprehend is, and 1808. 
was, I think, meant to be given to Lady Lucan, Firft " 

1 . , * . - ^0® dem. 

he gives her his manor or reputed manor of button. Then Eklasyse 
he gives her all his melTuages, farms^ lands, tenements, Thf Earl of , 
and hereditaments whalfoever, not within the manor , but ^^•'^*** 
nA)tthin the precinEts or territories of Sutton. If the words 
lands, tenements, and hereditaments’* only had been 
ufcd, I admit that they would be confined to that which 
has been conftrued to be the natural and legal fenfe of 
thofe words ; namely, freehold, if the intention of the 
will could be fatisfied by supplying them to freehold only ; 
but if the intention of the teftator could not be fatisfied 
without extending the words to copyhold, then they 
would comprehend both. Here, however, there arc 
other words 5 farms f ** with their appurtenances.** 

Why may not farms include copyhold as well as free- 
hold ? But out of all the words ufed I would look to fee 
what muft have been the intention of the teftator. Upon 
a freehold ellate of 8oo/. a-year, it muft be contended by 
the plaintiff’s counfel, that the teftator meant to charge 
500/. a- year for the feparate ufe of Lady Lucan^ and 
500/. a-year intereft for younger children’s pottions, 
without looking to the contingent additional charge of 
500/. for her hufbnnd. The fund would then be (hort 
and defeclive for the purpofes which he had dire£tly in 
his contemplation. Can fuch an intention then be rea- 
fonably imputed to the teftator, and from what words of 
the will are we to colledt it ? The words ufed are gene- 
ral ; the word farms, at lead, would include copyhold as 
well as freehold ; and I fliould think that even lands, iene* 
ments, and hereditaments might include both, if fuch a 
conftru^ion were neceffary to give cffe£l to the apparent 
intentbn of the teftator ; and here bis intention, as it 
Hh 3 


appears 
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1808. 


Doe dcm. 
Beeasyse 

againfi 

The £arl of 
Lucan* 


appears from the charges which he has laid upon the 
property devifed to Lady Lucans triiftecs, cannot be fa- 
lls Bed without giving the word farms at leaft this inter- 
pretation. Then I fee no ground for reflraiuing the fenfe 
of the gene'ral words, ** wllLin the precinBs and territories 
j^Sutton/"' to the manor of Sutton, The contrary inten- 
tion is, I think, to be colic £lcd from the te Bator’s fir ft 
mentioning the manor^ of Sutton, and then extending his 
defeription of the property devifed to all his mtJJ'uages^ 
farms^ lands, &c. within the preeinB or territories of Sut^ 
ton. And this is confirmed by the former cl^ufe of de- 
vife to Lady ^nne, where, after mentioning certain ma- 
nors by name, he goes on to deferibe other mefluages, 
farms, lands, &c. within the prccincis or territories of 
places not coming within the defeription of 'the manors 
before mentioned. Therefore conftruing one part of the 
will by the other, it appears to me that the defeription 
of the manor of Sutton does not over-ride the whole elaufe, 
but that by the precinEls and territories of Sutton m the 
latter part of it, the teftator meant the townJJjlpejl Sutton, 
Founding my opinion, therefore, upon the app..reut in- 
tention of the teftaior as I colic cf it from the words of 
the will, coupled with the fads of the cafe to which 
thofe words apply, I think that the copyhold within the 
townlhip of Suiten pafied by the chufe in queftion to 
Lady Ltican, But the two fmall farms, the one copy- 
hold, the other freehold, lying cut of Sutton, will pafs bjr 
the refiduary claufe; not being comprifed within any of 
the words of defeription of the prior claufe. I lay no 
ftrefs on the fubfequent claufe refpefting the charge of 
the receiver’s falary, or the modus which covers the 
copyhold as well as freehold land in Sutton. 


Gross 
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Grose J. Both from the words of the devife, and i8o8* 

from the apparent intention of the. teftator on the wl^olc , ' * 

->t dtjn. 

of the wilJ, 1 think that the copyhold in Sutton pafled to 

nji 

Lady truflces i and that the other fmali efhites Tiic c^tri ol 

out of Sutton pafTed- by the rcliduary clmfe. 1 do not 
xely on the furrender to the ufe of the will ; though I 
think it would be extraordinary if that were to pafs 
copyholds to the lefibrs of the plaintiff and not the popy- 
hold in Sutton to the defendants. But here are words 
large enough to comprehend the copyhold as well as 
freehold in Sutton^ namely, meiraages,yhr;;/x, lands, &c. 
within the precin^is and territories of Sutton \ and the 
intention to pafs the copyhold there is quite clear for 
the reafons which my Lord has ftated, and which it is 
not neceflary to repeat. And though it has been argued 
from authorities, that general words in a will lliali not 
be conftrued to carry copyhold where there is freehold 
to fatiyfy them under the fame defeription ; yet that mud 
be undcrflood of cafes where there is no rppareiit inten- 
tion to pafs the copyhold \ which is clearly other wife in 
the prefent cafe* 

Le Blanc J. As to the fmall copyhold and fmall free- 
hold lying out of Sutton^ whatever one's belief may be 
as to the teftator’s intention to devife them to Lady 
Lucan they cannot pafs to her, becaufe there arc no 
words fufEcient to include them. But as to the copyhold 
within the townfhip of Sutton, the fituation of the tefta- 
tor in refpeft of this property is fit to be confidered* 

He had furrendered his copyholds to the ufc of his will ; 
and, fo far, they were devifcable property. He had let 
a confiderable part of the copylmld in Sutton^ together 
with the freehold there, to a farmer | and therefore he 
H h 4 wao 
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I'SoS* was at the time oiF making his will pofleflTed of a farm in 
Sutton^ confifting of both copyhold and freehold, let for 
years. So circumftanccd he devifes. to Lady 
Th?Eaflof manor of Sutton^ and all his mcfluage8,yimj, lands, 
LucAa. within the precin£f6 and territories of Sutton, with their 
rights, members, and appurtenances. Now taking it for 
granted, for the prefent, that a devife, iimply, of lands^ 
tenements, and hereditaments, where there is freehold to 
anfwer the defeription, will not pafs copyhold ; yet the 
quellion is, Whether the Court do not fee a manifeft in* 
tention of the teftator in this cafe to pafs the copyhold 
in Sutton ^ Firfl;, he gives to Lady Lucan the manor of 
Sutton s and then he gives all his mtfluages, farms, lands, 
&;c. within the precinEls and terntones of Sutton, not fay- 
ing within the manor. Sec. We muft therefore take it 
that by the change of expreflion he meant fomething 
more than the manor, which muft be the tawnfhip of 
Sutton. In addition to that I cannot but think that 
when, having a farm confiding of freehold and copy* 
hold, which latter was within the townfhip, but not 
within the manor of Sutton, he gives all his farms and 
lands, &c. in Sutton, he muft have meant to pafs both 
the copyhold and freehold lands within Sutton. Then 
agstin when it is confidered that he had only freehold in 
Sutton to the amount of 8qo/. per annum, I cannot think 
that he meant to devife that alone, limited too as it is in 
ftri^ fettlement, when be lays fuch large charges upon 
it; 500/* a*year to Lady Lucan, and 10,000/. for younger 
children, with power to her to charge the eftates with 
5©o/. per annum for her hufband. The amount of thefe 
charges afibrd a (Irong argument, when we are confider* 
sng the intention of the teftator, to (hew that he meant 
to include the copyhold us well as freehold in $ution% 

^AYLET 
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Bay^ey J. If it had been neceffary to decide whe- 
ther the general words, lands, tenements, and here- 
ditaments,” would pafs copyhold as well as freehold, 
without other circumftances to (hew an intention to in- 
clude both, I (hould have defired time to look into the 
authorities ; but I think thfre are circumftances in this 
cafe which clearly evince fuch an intention. For, firft, 
the tedator had an undivided farm confiding of freehold 
and copyhold ; and if he did not mean to pafs both, 
it muft be divided. Therefore when he ufes the word 
farm^ which applies to the entire fubjeft, it raifes 
a prefumption that he did not mean to divide it. Then 
the charges which he has laid upon the property devifed 
would be greater than the amount of the freehold alone ; 
which is another circumdancc to (hew his intention to 
include the copyhold in button. As to the fmaller 
eftates of copyhold and freehold lying out of Sutton^ 
there are no fufjiclent words to pafs them to Lady 
J^ucan^ and therefore they will pafs to the Kflbrs under 
(he r^fiduary claufe. 

Poftea to the Leflbrs of the Plain- 
tiff as to the fmall freehold and 
fmall copyhold eflate out of Sut^ 
ion ; and to the Defendant as to 
the reft of the property. 


4«S 

1808^ 

Doe dem. 
BcLAsyss 

agamfi 
The E Vi of 
Lvcam. 
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iSo8. 


May a5th. 


The King egainji Young. 


}t doei not »p- 
pear that the 
ireemcn and 
liverymen of 
lendon are ex- 
empted from 
being impreffed 
for the Tea fer- 
vice, if in othtr 
refpedfs fit fub- 
je^ts for that 
^Tvice. 


^ARROJF moved for a writ of habeas corpus to bring 
up the defendant, a waterman and lighterman on 
the Thames who had been imprefled, for the purpofe of 
his difeharge ; on affidavits ftating that he was a freeman 
and liveryman of the city of London^ and as fuch claimed 
to be exempted from being imprefled by reafon of cer- 
tain charters of Ed. 2. and Ed. 3* confirmed by a£l of 


parliament and by the ufage in that behalf. And he re- 


ferred to the inftance of one Millachlp a freeman and li- 


veryman of London^ who having been imprefled in 1777 
applied for a writ of habeas corpus for his difeharge on the 


ground of his privilege ; and, pending the inquiry, was 


difeharged by order of the admiralty. And upon a fimi- 
lar application to the Court of C. B. in 1792 from another 
liveryman who had been impreflTed, a fimllar refult took 


place* 


The Courts however, after hearing thofc parts of the 
charters read which were referred to in the affidavits, and 
which certainly did not contain any exemption from the 
fcrvice in qucftion in diftinft terms, but rather feemed to 
refer to an exemption of the citizens in thofe times from 
being drawn out by' the King to ferve as foldiers extra 
civitatem, refufed the writ : X.ord Ellenhorough C. J. fay- 
ing, that there did not appear to be any foundation for the 
exemption claimed from a fervice, which this defeription 
of perfons in every part of the country were equally bound 
to give in their avocation for the defence of the realm 
when neceflfity called for it. 

Rule denied^ 
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1808. 


The King agalnji The SherlfF of Surry, in the W'cdncjday^ 

^ ^ ^ ^ May 25th. 

Caufe of Morris v. Duffield. 


^^IIE action was by original, and the fpecial capias 
iiTued on the 21ft: of January laft, returnable on the 
firft return ot Hilary term, and indorfed for bail 81/., 
on which the defendant was arrefted and gave a b^^ 
.bond. And on the 2d oi February notice of bail ^ % 
was given, and exception taken on the 3d, and a iiav^ on 
the fhrrlfF to bring in the body ferved on the faf »/day, 
which expired on the 9th ; and the bail not having*] ufli- 
fied, the rule for an attachment was obtained on the nth 
Fehruary\h\xt the attachment not being returnable till the 
firft day of Eajler term (the 4th of May)^ it was not 
iflued till the day before. In the mean time the defend- 
ant in the aftiou became bankrupt on the 19th of March^ 
and on' the 21ft of ^pril furrendered in difcharge of his 
bail. Whereupon in this term Marryuf^ on behalf of the 
flierifF, obtained a rule nifi for fetting afide the attach- 
ment, upon the ground of the delay in iffuing it, where- 
by he was prevented, as it was fworn, from proving the 
debt under the commiflion, as he might have done if the 
attachment had iflued before the bankruptcy. 


Where the rule 
for an attach* 
ment asaiiift 
the fheriff tor 
not brinwMng in 
the body wa^ 
obtained on thd 
I ith of Fehru~- 
aryf wiiich at- 
tachment wa« 
rtt 111 liable on 
the 4th of May ; 
and the plainti^ 
did not itruethe 
attachment till 
the of May^ 
and in the meaii 
time the de- 
fendant became 
bankrupt on the 
19th of March, 
by which means 
the (heviff loft 
his opportunity 
of paying to® 
debt and prov- 
ing it under the 

Commiffionj 
tnc attachment 
was fet aftciefor 
fuch laches. 


Jervis and Lawes fhewed caufe againft fetting afide 
the attachment ; and faid that there was no rule of prac- 
tice requiring a party to ilTue his writ of attachment 
againft the flieriff immediately after it is obtained ; and 
here the adfion being by original, the attachment could 
not be made returnable before the firft return of this 
term j before which time it was ifllicd. In Rex v. 

1 1 Sherif 
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1808. 

The King 
agMvfi 

The SheriflT of 
j^VSilT* 


Sheriff of Surry (g) there was a delay of fevcral terms in 
iffuing the attachment againft the flierifF, which was af- 
terwards fet afidc. In Rex v. Perring (b) the rule for the 
attachment was obtained on the \ pth of November y and 
the attachment was not fued out till the pth of March fol- 
lowing s and the Court of C. B. held that to be too late. 
But the practice of the two courts dKTer in thefe cafes : 
for in C. B.| though the rule to bring in the body has ex- 
pired, yet if the defendant judify his bail before the at- 
tachment againft the (heriff be moved for, it is in time to 
pre^^ It it if ) : but in this court, if the (heriff be once in 
coni^/ipt for not bringing in the body, it is not purged 
by the defendant afterwards furrendering, though before 
the attachment be moved for(^). 


Lord EttENBOROUGH C. J. There is no occafion to lay 
down any general rule with refpc£l to the lapfe of time 
, which (hall be deemed fufficient to difeharge the (heriff 
from the attachment in thefe cafes ; but certainly 80 days 
exclufive is a long time to lay by after the party is armed 
with the procefs of the court againft the (heriff; and here 
in the mean time an important change of circumftances 
has taken place by the bankruptcy of the defendant. If 
there be no eftablilhed practice of this court in fuch cafes, 
there is at leaft a rule of right reafon and juftice which 
ought to be applied to the cafe before us ; that if a party 
has a right to enforce payment of his debt againft the 
(heriff, he muft purfue it within a rcafonable time, and 
not lay by fo long as that by his laches the (heriff (hall be 
deprived of hi£ remedy over againft the debtor. The 

{m) 7 Term Rep^ 452. (^) 3 BoJ* & Pull. 15 1. 

(r) Tberold V. Fipxry 1 H. Blue. 9^ 

Rex V. Sheriff of Middlejexy 8 Term Rep* 29. 


mere 
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mere time which elapfed in this cafe before the attach- 
ment was fued out does not very much fall fliort of what 
occurred in The King v. Perring : there it was 109, and 
here it is 80 days j and here the defendant’s bankruptcy 
has intervened. 

Per Curiam^ Rule abfolute. 


The King againjl Richardson. 

information in nature of a quo warranto having 
been filed againfl; this defendant, to fiiew by what 
authority he claimed to be portreeve [a) of the bo- 
rough of Petirytt in Cornwall^ he obtained a rule for 
pleading double : whereupon, 

Burrougb moved, on a former day, to difeharge that 
rule; Hating that this was a borough by prefeription, 
fending members to Parliament, of which the portreeve 
was the returning officer, and defied at a preferiptive 
court Icet; but not being a corporate officer, he con- 
tended that the defendant was not within the flat. 9 Ann* 
c. 20. allowing double pleading by leave of the Court ; 
which ftatute had been often held, particularly in Rex v. 
Wallis (^), where all the prior cafes were confidered, to 
be confined to corporate officers ; and confequently that 
he was not within the ftat. 32 Geo* 3. c* 58. x. which 
was made in pari materii with the former a£l, and merely 
limited the time for profecuting fuch informations, and 
muft therefore receive the fame conflrufliion in this 
refpefi. 

(«) Vi. Rw V. 3 TirmRtp. 59s. [b) 5 Term Viep* 375. 

Tki 


46# 

1808. 


The Kin« 
agedn^ 

TJie Sheriff of 

' SVRRY. 


Friday, 

May zjtb* 

The ftatute 
31 c * 5S. 

/. 1. enabling 
defendants in 
quo warranto to 
plead, double j is, 
as well as the 
ftat 9 jinn, 
c. 10 , confined 
to corporate 
ofiiccT* 


j 
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1 808. 
The f INC 

a^ainfi 

Richardson. 


The Attorney -General and Dampter contra, on flicwing 
caufe, endeavoured to diftinguifh this from the cafe of 
The King v. iVallis, bccaufe the c^fiice in queftion there 
was con (table of Birmingham^ which is no borough, nor 
fends members to Parliament as the borough of Penrytt 
does, which properly conftitutes it a borough \ and alfo from 
a late cafe of The King v. Bingham^ where the douWe plea 
was difallowed \:iy Lawrence] in Court, in the cafe of the 
principal common law officer of Gofport^ which is not 
a borough fending members to Parliament. The words 
of the ftaiute of Anne extend as well to ojjices and fran- 
chifes in boroughs as in corporations^ and portreeves of fo- 
roughs are exprefsly named amongft other officers. It 
is fufficient therefore to bring the cafe within the aft 
that the defendant, the portreeve^ claims an office or fran^^ 
chife within a borough* The fame reafon alfo holds be- 
tween corporations and boroughs fending members to 
Parliament; and both were plainly within the view of 
the Legiflature when they pafled the aft of the 3Z Geo. 3, 
which has in fubflance the fame words as the former law, 
and ought to be conftrued favourably in advancement of 
the freedom of eleftioii and the quiet and good order of 
boroughs, as well as of towns corporate, both of which 
are named. But if a preferiptive borough be held not to 
be within the meaning of the claufe fo far as refpefts 
the pleading double, neither will it be within it in re- 
fpeft of the limitation of fix years for filing informations 
in nature of quo warranto againft borough officers, 
which will very much abridge the benefit of the aft. 


* 

Lord Eixenborough C. J. The two afts being in 
pari materia, the one following the other almoll verbatim 
ta thh refpe£l; the conllru£lion of the one muft govern 

the 
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the other; and then the cafe of the King v. Wallis is in 
poinr, that the conflruflion is to be confined to corpo- 
rate offices. 

Per Curiam^ The rule for pleading 

double difeharged. 


Chambers Donaldson and Others. 

^JjHE plaintiff’s wife was living apart from him, under 
a fentence of reparation, with alimony allowed, pen- 
dente lite, in the ecckfnfiical court: and during that 
time the defend ar^ts broke and entered her houfc and 
took away her goods ; for which an action of trefpafs 
was brought by her in her hufband’s name, as for break- 
ing and entering his lioufe and taking his goods : on 
which the defendants obtained a rule nlfi for Haying the 
proceedings, and making the plaintilF’s attorney pay the 
cofts, upon an affidavit, atriongft others, of the huffiand 
himfelf, the nominal plaintiff, Hating that the aftlon had 
been commenced in his name wdihout his authority : 
againH which rule 

Marryat now (lie wed caufe, difclofing the real cir- 
cumHances of the cafe as above Hated ; and cbferved 
that the plaintiff had not redeafed the adfioo, as he might 
have done, without lending his aid to the prefent appli- 
cation; but which he refrained from doing, bccaufedt 
would be in fraud of the decree of the ecclefiaflical 
court, which would make him indemnify the wife for her 
lofs by his aft. Neither did he apply to this Court to 
be indemnified againH any claim upon him for ccHs in 
cafe the aftion did not fucceed ; which the Court would 

of 


i8o8. 

Tlie Kino 
againji 

Richardion. 


Friday^ ' 

Mcr' 2 7tll. 

A feme covert 
living aptirt 
from IjtT huf- 
band under len- 
tenet* of Itp ira.. 
tioo wll;)i aM- 
njony allowed 
ptndtnie lite 
in tlie ccclefiaf- 
ti erd court, 
haviny;; brourjit 
trcfpais in tfic 
name of her 
hufb.ind ay,ainf% 
wiongdocis for 
breaking and 
e/itering her 
houlV and tak- 
ing her goods, 
the Court ro- 
fufed, on the 
appiii.3tion of 
fucli defendants, 
to ft iy the ac- 
tion, though 
fupported by an 
affidavit of the 
huft).ir.d (who 
had not reU nfed 
tlic; sihen, nof 
applied to be 
indemnified 
3g;iii-ft the rifk 
ol cofts) that 
the a(ftion was 
brought without 
bis authority. 
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1808* of courfc have dircflcd'to be done, and which the plain- 

CiiAMBtmt attorney was ready to have done : and therefore he 

aiatn/i concluded that the Court would not interfere in this fum» 

V/9TI ALIkSON 

aod Others, mayy way, againft thcjufliceof the cafe, thereby leav- 
ing the wife without any prote£iipn againft wrongdoers. 

Richardfon^ contra, urged that the aftion ought not to 
have been brought in the huiband’s name, which expofed 
him to the peril of coils, at leafl; without previous appli- 
cation to him for that purpofe, and tender of a fufficient 
indemnity* 

Lord Ellf.nborough C. J. It is very evident that 
this application cannot be made on the part of the huf- 
band, the plaintiff on the record ; for if he do not choofe 
that the.a£lion (liould proceed he has a remedy in his 
own hand, without this application, by releafing it: and 
if the attorney who fued out the writ had behaved ill iti 
fo doing, thehufband might have applied againlt him for 
fuch mifcoudu£l : or if the fubjecS of the complaint weve 
only that the huiband was made liable to the rifk of cofts 
without his confent, we (liould have taken care, upo n ai 
proper application, to have fecured his indemnity. But 
it is evident that this is an application by the defend ants» 
colluding with the huiband, to protc£l their own wrong, 
by defeating the a£lion in the only form in which, tinder 
the unfortunate ctrcumftances of the cafe, the wife can 
proleft hcrfclf \ and wc will not lend our difcr etionary 
aid to the defendants to divert thofe legal form a, which 
are framed for the furtherance of juRice, to th|t purpofe 
of defeating it. 

Per Curiam^ Rule idifebarged* 
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1808. 


Amey againji Long. 


Saturd.Tyf 

May 


T his was an aftion on the cafe, in which the decla- The- writ of fuh^ 
• rL 11 1 t**/Y*. 1 t poena duce* te- 

ration itated that the plaintiff, in Michaelmas term cum h cf corr.i* 

^^Geo. 3* in the Court of K. B. impleaded one K. Smith {jon^Jn a wfr-* 

in a plea of trefpafs on the cafe to the plaintiff’s damage papers IhcJlby^ 

of coo/ *, and fuch proceedings were thereupon had, that 

^ r o f 7 winch he lias m 

afterwards, on the 2d oi December 1806, at the fittings 

at Nifi Prius at Wejtminflery See, before Lord Ellenhorough has no lawful 

C. J. a certain iffue joined in the faid plea between the excuf/foVv^^irlj. 

plaintiff and K. S. in due manner was tried, &c. : and validity 

that before the trial of the faid iffue, viz. on the 28th of Jhe CourT a^nd 

November 1806, the plaintiff profecuted out of the faid pot wiiih ft, 

court his Maiefty’s writ of fuhpoena, dircQed to — Rail^ 

iorjf W> F, HopCy C. Long (the defendant), and A, Grace ; riff’s bailiff, for 

by which writ the king commanded them that they fliould writ, who hav- 

appear in their proper perfons refpeflively before the faid p«t!aed,^n^I 

Edward Lord E. &c. in his Majedy’s faid court at 

fninjler Hally in the county of Middlefexy on Tiiefdny then 

Hext, viz. on the 2d of December 1806, &c. : And that warrant under 

which he afled, 

they the faid C, Long and A, Gracey or one of them, fpould Had negleacd fo 
produce and pew forth at the time and place aforefatdy a cer^ the piainutt 
tain warrant granted to them or one of them by the Sheriff of hirabTty to ^ * 
Surryy upon a certain writ of non omittas teftatum fieri aJJd hig 

facias iffued out and under the feal of the faid Court, &c. 
on or about the 12th of then laft, between the plain- producing ir, 

are fufticient/y 

tiff and S. Glovery defendant, and the paper writing or in^ alleged by lUi- 
firuEltons which accompanied tne fame warrant ; and then could and migfit 
and there to teftify and (hew all and fmgular thofe things wm of 

which they knew, or the faid warrant, papers, &c. might p”oduce*d .rthe 

trial ihe faid 

warrant, and that he had no lawful or reafonable excufe or impediment to the coznrary* 


VoL. IX. 


li 


import 
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i8o3. Import, of iind concerning the faid a£lion between the 
plaintiff and K. Smithy &c. : which faid writ the plain- 

againfl tiff afterwards, and before the tridl of the faid iffue, viz. 

Long. 

on the I ft of December t8o6j at Weflminjier, Sic, caufed 
to be made known and (hewn to the defendant, and a 
copy thereof to be left with him, and then and there 
paid him ix., being a reafonable fum for his cofts and 
charges in attending as a witnefs, according to the tenor 
of the faid writ of fubpocna. And although the defend- 
ant, in part obedience of the faid writ of fubpocna, did 
afterwards, on the ad December 1806, at IV. &c. appear 
as a witnefs on the trial of the faid iffue ; and although 
the defendant could and mighty in obedience of the faid 
fubpocna, have produced and Jhewn forth at the time and 
place aforefaid on the faid trial of the faid iffue the faid war^ 
rant fo mentioned and referred to in the faid writ of 
fubpocna, as aforefaid, and thereby fo required to be 
produced and (hewn forth as aforefaid ; and although the 
produftion and (hewing forth 'of the faid warrant was 
material evidence for the plaintiff on the faid trial, and 
would have enabled the plaintiff to have obtained a ver- 
difl: on the faid iffue againft the faid K. 5, at W. &c. 
whereof the defendant there had notice ; yet the defend- 
ant not regarding his duty in that behalf, but wrongfully 
and unjuftly Intending to injure the plaintiff, and to de- 
prive her of the benefit of the fame evidence on the trial 
of the faid iffue, and thereby to prevent her from obtain- 
ing a verdia againft the faid K, 5, thereon, and to put 
her to expence, &c. did not nor would at the time and 
place aforefaid, on the faid trial of the faid produce or 
Jhew forth the faid warranty of the faid paper writing or 
inftruftions fo mentioned and referred to in the faid writ 
of fubpocna as aforefaid 5 although the defendant was then 

aad 
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and there folemnly called upon by the faid Court for that 
purpofe, and had fto lawful or reafonahle excufe or tmpedi - 
ment to the contrary ; but then and there wholly n^gleftcd 
and refufed fo to do : and by reafon thereof the plaintiff 
was nonfuited in the faid a£Hon ; and fuch proceedings 
were thereupon had in the faid a6tion^ that afterwards, 
in HiL 47G^c>. 3. the faid K, S. recovered againft the 
plaintiff 52/. ioj. for his cofts and charges about his de- 
fence in that behalf, as by the record, &c. more fully 
appears. By reafon of which faid feveral premifes the 
plaintifT was not only obliged to pay and did pay to the 
faid K. S, the faid fum of 52/. 10/. but was hindered and 
delayed in the recovery of her damages in the plea afore- 
faid, and was obliged to lay out 200/. more in and about 
the profecution of the faid a 61 ion,* &c. Tliere was 
another count in fubftance the fame. To which the de- 
fendant pleaded not guilty ; and the plaintiff obtained a 
verdift. 

A motion was made in lafl Hilary term to arrefl: the 
judgment in this cafe, on two grounds 5 ift, that it was 
not fufEciently alleged in the declaration, that the de- 
fendant had it in his power to produce the warrant which 
the writ of fubpoena duces tecum required him and an- 
other perfon to whom it was direffced, or one of them, 
to produce at the trial, adly. That that which is com- 
monly called a writ of fubpetna duces tecum is not of 
compulfory obligation in the law. The cafe was argued 
at length by Park^ Marryat^ and Pe//, on fliewing caufe 
againft the rule for arrefting the judgment 5 and by The 
Attorney-Generaly and GarroWj in fupport of it. 

Againft the rule it was urged, on the firft ground of 
obje£fion, that after verdifl: it was to be prefumed that 
every material allegation in the declaration, neceifary to 
fupport the gravamen of the complaint, was proved; 

I i 2 . and 
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and confcquently it mud be taken that the defendant 
cculd and might have produced at the trial the warrant 
mentioned in the fubpocna duces tecum. For if it had ap- 
peared to the Court and jury that he had it not in his 
pofleflion or control (not having voluntarily parted with 
it in fraud of the fubpeena), and confcquently could not 
in fad have produced it, but by the confent of others, over 
whofe ads he Jiad no control, the plaintiff could not 
have recovered a verdid upon that allegation » And this 
prefumptlon arifes more ftrongly from the fubfequent al- 
legation, that the defendant had no lawful or rcafonable ex^ 
iufe or impediment to the contrary^ which let him in to 
flicw, if he had, any rcafonable cxcufc for not having 
ready to produce at the trial the warrant which was once 
in his pofleflion, and was his authority for what he did by 
the fherlff's command. Upon this head of prefumptions 
after verdid, they referred principally to Maemurdo r. 
Smithy 7 T’ertn Rep. 518., Btdl. Ni. Pri. 320. and i Sauud* 
228. note I. by Serjt. WiUiamSy which collefts all the 
cafes. As to the fecond and principal point, they con- 
tended that the writ of fubpeena duces tecum was known 
to have been in general ufe for a confiderable period paft. 
It is to be found in Clerk's Manual^ 3 [• which was pub- 
lifhed in 1 678, in the Thefaurus Brevium^ 304. and Officina 
Brev. 385., amongft other forms of acknowledged writs. 
The precedents of the common fubpocna ad teflificandum 
are fcarcely more ancient than thofe of the fubpocna 
duces tecum. This writ U of eflential importance to the due 
adminiftration of juflice; oftentimes as much fo as the 
common writ of fubpoena to compel the attendance of 
witnefies: for where a matter depends upon written evi- 
dence in the pofleflion of another than the party in the 
oaufe who is interefted in its produdion, it would be 

6 nugator/ 
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nugatory to enforce his perfonal attendance, without the 
document by which the truth of the fad in iffue can 
alone be proved. And as the obligation of a witnefs to 
anfwer by parol does not depend upon his own judgment, 
hut on that of the Court, the fame rule muft prevail 
with refped to his produdion of documentary evidence. 
The witnefs is bound at all events to bring with him the 
paper which he has been fubpoenacd to produce j -and 
when it is in Court he may then (late any legal or reafon- 
ablc citcufe for withholding it, of which the Court will 
judge. In this refped there can be no diftindion in 
principle between parol and written evidence. Proof of 
either kind, if within the knowledge or po/Tcflion of the 
witnefs, ought to be produced, if legal j and of its lega- 
lity the Court and not the witnefs muft judge. This writ 
is alfo to be found in all modern books of entries and 
pradice : it is fpoken of by Mr. Juftice Blachjlone (3 Com, 
382.) as a writ well known in the law. And though the 
general power of compelling a witnefs to produce every 
/document in his poflefTion was denied by L^rd Kenyon in 
Miles V. Danufon (^j), and Batefon v. Hartfink (^) ; and he 
ptroteded the witnciTcs there in withholding certain do- 
cuments which went to afted the interefts of third per- 
fons j yet thofc were mere exceptions to the general rule, 

(<i) I EJp, Ni. Pri. Caf. 405. The cafe was thus Aated by one of the 
defendant's counfel who was engaged in it. It was an aftion of trerpafa 
for taking the plaintiiF’s (hip j and he called a witnefs to prove tlv taking^ 
who it was alleged had done it under a letter of attorney from the' de* 
Cendant j wliich letter the witnefs had in his haiKls when called 5 hut ob- 
je^ed to produce h, though ferved with a fubpoena duces tecum : and 
Lord Kenyon held that he was not obliged to produce it : in confequence 
pf wiiich the plaintiff was obliged to prove the faA of the taking by the 
defendant's authority in another way. 

H3 


ftanding 
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1808. Handing on the fame footing as the prafticc of the courts 
^ of equity, in refufing to compel a party to difclofe his 

Mgaivp title ; and as the praftice of the courts of law in refufing 

Long. ^ , 

to compel a witncfs to give evidence which tends to cri- 
minate himfelf, or to difclofe matters communicated to 
him confidentially in the charaftcr of counfel or attorney. 
And in Leeds v. Cook (a), where a witnefs had been 
ferved by the defendant with a fubpocna duces tecum to 
produce a letter written to her by the plaintiff, which it 
appeared (he had afterwards given up to him at his rc- 
queft ; Lord Ellenhorough let in parol evidence of its 
contents. Then fuppofing this writ to be of binding forge 
like a common fubpocna, they referred to Wakefield^ s 
cafe ( 3 ), and to Pearfon v. lies (e), recognizing that a 
remedy by a£l;ion lay at the common law for the default 
of the witnefs. 

On the part of the defendant it was objefted, firfi, 
that the declaration did not ilate any fa6): to (hew that 
he, the witnefs in the former aftion, had the power of 
producing the warrant at the trial : it is not alleged that 
he had poffeflion of it at the time of the fervlce on him 
of the fubpocna duces tecum, and alfo at the time of the 
trial i or that having it in the firft inftance, he might have 
held it till called to produce it; which would have (hewn 
that he had, or might, but for his own default, have had 
it to produce then. It is not even dated that he was at 
any time pojfejfed of, or entitled to the poffeflion of it : but 
the general allegations of the declaration would be an- 
fwered by proof that another perfon, who had the war- 
rant, had told the defendant that he would let him have 
it to produce, and that fuch perfon was ready to have 

{a) 4 Efp. N. P. Caf. 256 ReP, femP Hardw* 313, 

(4) DougL 556. 

delivered 
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delivered it to him on requeft. On the general point, i8oH. 

they argued that the obligation to obey fuch a fubpoena, AmT^T 

if legal, muft always have exifted, and been in general 

Long. 

ufe : and, if fo, it was lingular that fo few precedents, 
and thofe comparatively in modern times, could be 
(hewn ; that each (hould be directed to feveral perfons, 
and for the production of public documents, fuch as 
parifh regifters. From thence they inferred th^t the writ 
of fubpocna duces tecum only lay to public olEcers for 
the production of the public documents in their cuftody, 
in which all perfons had or might have an intereft ; and 
could not properly be extended to private perfons, to 
compel them to produce papers belonging to them indi- 
vidually, or which might happen to be in their cuftody. 

The inconvenience to fomc individuals of compelling 
fuch difclofures will more than counterbalance any con- 
venience to others. This is notorious, and admitted, 
with refptCt to title deeds and the like^ and it applies iu 
different degrees to other private papers. The owner of 
fuch papers, of a letter, for example, may not be able 
precifely to fhew what detriment may enfuc to him from 
the diVclofure of its contents, and yet they may be fuch, 
concerning himfcif, his family, or friends, which he 
might juftly diflike to publifli. And if the plaintiff in the 
action have a right to read part of it in evidence, the de- 
fendant muft neceffarily have an equal right to have the 
remainder read, in order to be aftured that it does not 
qualify or vary the fenfe of what was deemed material 
by the other. Then how can the materiality of any part 
of a paper which is demanded to be produced in evidence 
be afcertaiiied, except by the perufal of it, if not by the 
party calling for it, at lead by the Judge prefiding at the 
trial \ which may let in all the inconvenience to be ap- 
I i 4 prehended, 
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x8o8. 


tgainU 

Lomg. 


prehcndedj although ultimately it fliould turn out that 
there was a fufBclent rcafon for withholding it, either at 
not applicable to the ilTue between the parties, or as the 
produftton of it would be injurious to the legal interefts 
of the witnefs. But further, when this fubjc£t was be- 
fore the Legiflature in the time of Queen Elizabeth^ and 
when a remedy was given by the ftat. 5 Eliz. c. 9./. 12- 
for the non-attendance of witntfles upon whom procefs 
was ferved to teftify, it is incredible that a like recom- 
pcnce fliould not have been given in cafe of the non- 
produdlion of writings, as well as for the non-appearance 
of the witriclTes therafelves, if it had been then conr 
fidered that they were bound to produce any documents 
which the parties in a fuit might think proper to call for. 
Jt is admitted, however, that the remedy of the party 
grieved by the default of a witnefs, in not appearing when 
ferved with a common fubpeena, does not reft on this fta- 
tute, but that there arc many precedents of declarations 
in fuch a£fions at common law ; but that only points the 
argument more ftrongly again ft the extenfion of the re- 
medy to the cafe in queftion, of a witnefs appearing but 
not producing a paper which he was demanded by a fub^ 
poena to produce, of which not one precedent either an- 
cient or modern has been (hewn. They alfo relied oq 
the opinion of Lord Kenyon in the cafes before cited 
againft the right to compel a witnefs to produce papers* 

In addition to thefe arguments, it was ftated to have 
been the opinion of fome eminent men at the bar, now 
deceafed, and of others who had fat on the bench, that 
a witnefs was not bound to produce papers belonging to 
him by virtue of a fubpeena duces tecum, ferved on him 
at the fuit of third perfonsj and that inftanccs had oc- 
curred of witneiTes having been adviCed in open court 
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by the counfel of the adverfe party in the caufe not to 
produce the papers called for ; though the produdtion of 
them was not objeftcd to on any fpecial ground. But 
Lord Ellenhorough and Mr. Juftice Lawrence declared 
that they had never known of any fucb inftanccs in their 
own time. And the latter faid that this was one of the 
greatefl; queftions he had ever heard agitated in Jf^ejimin^ 
JlerIJ.alli one which mod deeply afFe£ted the adminldra- 
tion of juftice, both civil and criminal. That he could 
not reconcile it to his mind to fuppofe, that the inno- 
cence of a perfon accufed might depend on the produc«- 
tion of a certain document in the pofleflion of another, 
who had no intereft in withholding it, and yet that there 
flioul4 be no procefs in the country which could compel 
him to produce it iri evidence. Lord Ellenhorough faid, 
that fince the cxiftence of the courts of law there muft 
have been fome method of compelling the produdtion of 
written evidence, and they were not aware of any other 
method than by the writ of fubpeena duces tecum. That 
the queftion being of very general and public concern, 
and as Lord Kenyon appeared to have once intimated great 
doubt at leaft of the efficacy of fuch a writ ; and as the 
queftion was upon the record, and the ultimate decifion 
of it would give the rule in future; the Court would 
give the cafe the moft profound confideration, and deli* 
ver their opinion at another tirnc. The cafe accordingly 
ftood over from Hilary term to this day, when 

Lord Ellenborough C. J. delivered the unanimous 
opinion of the Court. 

The judgment in this cafe was moved to be arrefted on 
two grounds ; firft, that it was not alleged in the declara* 
^on with fufficient certainty, that thedefetidant had it in 

his 



4^2 


CASES iH EASTER TERM 


1808. 


Amct 

mgtnnfi 

Long, 


his power to do the thing which the writ of fubpoena 
duces tecum required him and one Grace^ or one of them, 
to do ; viz. to produce the fherifF’s warrant upon a tefta- 
turn fieri facias 40 them, or one of them, directed. Se- 
condly, That the fuppofed writ of fubpoena duces tecum 
mentioned in the declaration was not a writ known to the 
law, nor had any fuch compulfory force and obligation 
attached to it as the declaration fuppofes. As to the 
firft of thefe obje£lions, and which applies to both counts 
of the declaration equally, it appears to us that the alle- 
gation that the defendant could and might in obedience 
** to the faid fubpoena have produced and (hewn forth at 
'the time and place aforefaid at the faid trial of the 
faid ilTue the faid warrant mentioned and referred to 
in the writ of fubpoena,” in the plain, natural, and 
obvious fenfe of thefe words imports an immediate phy- 
fical ability to do the thing required to be done on the 
part of the defendant; 1. e., that the defendant was able, 
by having the warrant in his own pofTefiion, to have pro- 
duced it : and not that by application to others who had 
the cufiody of It he could and might have acquired the 
means, and indireftly have become the infirument, of 
producing it. The latter fenfe of the words is indeed fo 
remote from the ordinary underfiandin^ of mankind on 
fuch a fubjeft, and has fo little reference to the duty 
fought to be enforced, viz. the produflion of that by 
the witnefs which the witnefs could, in obedience to the 
fubpoena, perfonally produce; that, after verdidl, it is 
not to be intended that the Judge at the trial received 
proof of the words in this {trained and unnatural fenfe 
of them. And when it is afterwards faid in the count 
that the defendant did not, nor would^ at the time and 
place of trial produce the warrant, although fplemnl/ 
5 called 
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called upon by the Court for that purpofe ; and although 1808. 

** he had no lawful or reafonable excufe or impediment to the ^ 

contrary it certainly excludes the cafe of the warrant 
being in the poiTeflion of another ; and on that account 
attainable only through the means or by the delivery of 
fuch other perfon; inafmuch as the exiftence of fuch 
circumftances, if they had in fa£f exiftedi would have 
afforded << a lawful and reafonable excufe and impedi- 
ment to the contrary 5” and of courfe have falfified the 
allegation upon which the blame of non<produdion is 
relied : no man being obliged^ according to any fenfe of 
the effed of fuch a fubpoena^ to fue and labour in order 
to obtain the poffellion of any inffrument from another 
for the purpofe of its produflion afterwards by himfelf^ 
in obedience to the fubpoena. We are of opinion, there- 
fore, that there is no ground for arrelling the judgment 
upon this firll objr£lion« 

As to the fecond, and molt material objedion, viz. 
that a fubpoena duces tecum is not a writ of compulfory 
obligation and effect in the law ; it has been principally 
maintained in argument, on the part of the defendant, 
on the ground, that no fuch writ is to be found in the 
Regiflrum Brevium, nor any where elfe prior to the time 
of Car. 2. when the xnllances to be found in Clerk's Ma^ 
nuali '^l* Thefaurus Breviumj 304. and Ojfcina Brevium^ 

385* firll occur. But when it is recolle£led that the Re^ 
giftrum Brevium does not even contain the common writ 
of fubpoena ad teffificandum, the antiquity and compul- 
fory effe£l of which is not difputcd, [His Lordfliip here 
referred to Pearfon v. &/, Dough 556. 561. where it is 
laid down by Lord Mansfield^ that the Courts of Wejlminm 
Jler Hall proceeded againll witneffes who wilfully ab- 
fented themfelves, as for a contempt, before the Hat. 

5 Eliz^ 
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5 Eli%, e. 9. : and that ftatute refers to procefs out of 
courts of record to teftify concerning matters depending 
in thofe courts, as procefs then known and in ufe ;] the 
obfervation anting from the omiffion of the writ in quef- 
*tion becomes lefs important. And indeed there area 
multitude of writs, in daily ufe and of unqueftioned legal 
validity and cfFeft, which arc not inferred in that collec* 
tion. One need not go further for an inftance than the 
very writ of non omittas fieri facias, mentioned in this 
fame declaration. The right to refort to means compe- 
tent to compel the produfiion of written, as well as oral, 
teftimony feems efleutial to the very cxiftcnce and confti- 
tution of a court of common law, which receives and 
a£ls upon both defcriptioiis of evidence, and could not 
poiTibly proceed with due efTefl without them. And it 
is not poffiblc to conceive that fuch courts ftiould have 
immemorially continued to afl: upon both, without great 
and notorious impediments having occurred, if they had 
been furnifhed with no better means of obtaining written 
evidence than what the immediate cuftody and poffeflion of 
the party who was interefied in the produftion of it, or the 
voluntary favour of thofe in whofe cuftody the required 
inftrumcBts might happen to.be, afforded. The courts of 
common law, therefore, in order to adminifter the juftice 
they have been in the habit of doing for fo many cen- 
turies, muft have employed the fame or fimilar means 
to thofe which we find them to have in fa£l ufed from 
the time of Charles the Second at leaft, according to the 
entries before referred to ; unlefs indeed it is to be in- 
ferred from the circumftancc of thofe particular entries 
being found to refpef^ books and papers in the cuftody of 
redors, vicars, and churchwardens, that the compulfory 
power of the Court related only to books and papery of 
that deferiptioD, and producible only by fuch perfons, 

and 
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and upon a queftion of nonage merely; a fuppofitlon to 
which we can by no means accede. They may be taken 
therefore as known and recotded fpecial inftances of a 
general pradice to compel by writ the produAion of ne* 
celTary written teftimony at the trial of fuits at law. In 
the cafe of The King v. Dixon^ 3 Burr. 1687. it was held 
by Lord Mansfield and the reft of the Court, that an at- 
torney who had been ferved with a fubpoena duces te« 
cum out of the Crown office, to produce certain vouchers 
which his client, a Mr. Peachy had exhibited and relied 
upon before a Maftcr in Chancery, and which fubpoena 
had been ferved upon the attorney, in order to found a 
profecution for forgery againft his client, was not bound 
to produce thofe required vouchers. In that cafe no ob- 
je£lioB was taken to the nurit, but to the fpecial circum- 
ftances under which the party pofiefled the papers; fp 
that the Court may be coniidered as recognizing the ge* 
neral obligation to obey writs of that defeription in other 
cafes. Indeed the nifi prius cafe of Miles v. Dawfon^ 
I Efp. N. P. Cafi 405. in which Lord Kenyon refufed to 
compel a witnefs to produce a power of attorney in his 
pofTeffion, eftabliflies in principle nothing more than this, 
that there are circumftances in refped of which the pro- 
duflion of an inftrument, required in the terms of a fub- 
pcena, would not be enforced by the authority of the 
Court ; which is a propofition too clear to be doubted. 
And, to be furc, though it will be always prudent and 
proper for a witnefs, ferved with fuch a fubpoena, to bo 
prepared to produce t}ie fpecified papers and inftrumeiits 
at the trial, if it be at all likely that the Judge will deem 
fuch produffion fit to be there infilled upon; yet it is in 
every infiance a queftion for the confideratron of the 
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i8oS. Judge at nifi prius, whether, upon the j^hrinciples of 
reafon and equity, fuch produ£lion fliould be required by 

Lok^ him, and of the Court afterwards, whether, having been 
there withheld, the party (hould be punifticd by attach- 
ment. I have not thought it ncceffary to advert to certain 
extrajudicial opinions, fuppofed to have been entertained 
and exprefled by feveral eminent lawyers on this fubjed, 
as they afford no fafe baiis for judicial determination, and 
are contradi£ted by the aftual praftice and experience of 
courts of law during the period already alluded to, as 
well as oppofed by the convenience and neceffty of com- 
mon law trials, which muft have at all times required, 
and may therefore be prefumed to have had, the ufe of 
fome fuch means as the writ in queftion, to conduft 
them to any ufeful and cffeftual termination. Upon the 
whole, therefore, as to the general queftion, whether a 
writ of fubpocna duces tecum be a writ of compulfory 
obligation and effe£t in the law ; we are of opinion that 
it is: and, therefore, that neither upon this fecond 
ground, any more than upon the former, ought this 
judgment to be arrefted. 


Rule difeharged. 
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Robertson and Another, Aflignees of Mil- Saturday^ 
BORN, Hallowell, and Walrisley, Bank- 
r\xpt%,again/l Sir Thos. Henry Liddell Bart. 


J N trover, the following cafe was made for the opinion 
of this Courts which was tried before Chambre J. at 
the aflizes for Northumberland in 1805. 

' The aftion was brought againft the late flicrlfF of 
Northumberland to recover the value of houfehold furni- 
ture belonging to the bankrupt Miiburn^ fold by the (he- 
riff under an execution at the fuit of Newnham and Co. 


Tlie departure 
of a trader from 
his dwellins- 

houfrs luitb in- 
tent to delay his 
creditors, is an 
a<St of bank- 
ruptcy, though 
ro creditor be 
thereby in fadl 
delayed. And 
the words in 


upon a judgment obtained after the fuppofed adl of bank- 
ruptcy and the aclual affignment to the plaintiffs. MU- 
burnt Ha'lowllt and WalmJlejy were copartners in the 
bufinefs of (hip -building at North Shields ^ in the county 
of Northumberland \ and Milburtit Hallowell^ and one 
Humble were alfo partners in a brewery at the fame place. 
In Augujl 1803 their partnerftiip concerns became much 


the flat, ijac* r, 
c. 1 5. yi a. hd- 
lowing this and 
other a6ts of 
bankruptcy 
conimltied, viz. 
“ to the intent 
** or ’zobtreby bis 
“ creditors Jha/[ 
or fnay be de- 
“ feated or de- 
laytd,'’ &c. 
are to be read 


deranged, and on the 6th of December following Milburn,. “ 


HallowlL wdk Walmfley, (the two former having been "-pfyOT 

' ^ Ct hereby, (or 

arreffed about three weeks before) left North Shields from “ thereby) 
an apprehenfion of being arrefted by Brown and Dixon of « dcfL^d/^^ 


Newcajllet and other creditors. They left home together, jying in^prifon 

and croffed over the river Tyne to South Shields ^ in the an ar^rt^is made 

county of Durhamt in order to get out of Northumberland ^ ofbankruptty*^ 

and came up to Gate/beady in the county of Durham^ independant of 
* ' any intent of 

Whilft they were at Gatejbead they fent for Mr. Bain- the trader. 

, r -KT nt \ . So in the cafe 

bridge^ an attorney of Newcajtley who went to Gatejheady of an aa of 

and found all the three parties there together. They then the trader’s 


ginning to keep 

houftt the denial of a creditor is ufually given in evidence, not to ihew the fad of the credi- 
tor's being delayed, but as evidence to explain the equivocal adt of the trader's Keeping ifi 
his houfci and to ihew that he began tokee^ bcufe with intent to delay liis creditors. 


informed 
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informed him that they had left their homes for fear of 
being arrefted, and they faid that they crofled the water 
at Soitth Shields In order to get out of the counly of 
Northumberland as foon as they could^ and had come up 
on the fouth Tide in the county of Durham^ and that they 
were on their road to Gilljland in Cumberland. Bainbridge 
told them that he was afraid their proceedings would end 
in a commiiTion of bankrupt) and wiihed them to go 
back to North Shields, Walmjley did in fa£i return thither 
either on that or the following day \ and Bainbridge told 
him to be extremely circumfpeft in what way he afted : 
but Millburn and Hnllowell proceeded to Gilljland. Seve- 
ral creditors of Millburn^ Hallowell^ and Walmjley^ called 
for payment of their debts (a) during the abfence of MilU 
burn and Hallowell; but it did not appear whether they 
fo called during the abfence of Walmjley^ in manner and 
for the purpofe aforefaid, or after JValmJleJ% return to 
North Shields from Gatejhend, A joint commiflion of 
bankrupt was Iflued again ft Millburn^ Hallowell^ and 
Walmjley; upon which they were declared bankrupts, 
and the plaintiffs were duly chofen affignee^. The quef- 
tion was, Whether an a£l of bankruptcy had or had not 
been committed by Millburny Hallowell^ and Walmjley. 

The only queftion argued was. Whether Walmjley\ 
having departed from his dwelling -houfe wth intent to 
delay his creditors, but no creditor having been in fdB 
delayed by fuch his departure and before his return home, 
conftituted an aft; of bankruptcy ? The affirmative of 
the queftion was argued by Carr for the plaintiffs ; and 
the negative by Hullock for the defendant. The argu- 
ment tUrned upon the critical meaning of the words of 


Ihq 


(«) It was admitted that they were not paict 
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the ftat. I Jac. i* c* 15. /• 2. as preceded and explained 
by the ftat. 13 Eliz. c* 7. / i. made in pari materia, and 
upon the con(tru£tioa which thefe ftatutes had received 
in different cafes. The gift and force of the argument 
was afterwards fully dated by Lord Ellenborough in deli- 
vering the judgment of the Court on a fubfequent day ki 
the term, and therefore it will be fulEcient to^ate the 
feveral proyi^oi^s of the two ftatutes, and the cafes which 
were referred to and commented upon. 

By ftat. 13 EUz. c. 7. /. i. if any merchant, &c. 
(hall depart the realm, or begin to keep his houfe, or 
otherwife to abfent himfelf, or take fan£luary, or 
fuffer himfelf willingly to be arretted for any debt, 
’^c.; orfuffer himfclf to be outlawed j or yield him- 
jCelf to prifon^; or depart from his dwelling^hotfe or 
^ houfes, to the intent or purpofe to defraud or hinder 
.any of his creditors of their juft debt,” &c 5 he ftiall 
be decnfied a bankrupt. Then the ftat. I Jac. I. r. 15. 
intituled ** An a£l for the better relief of the creditors,” 
^c. reciting, amongft other defers, that the deferip- 
tion of a bankrupt in former ftatutes is not fo fully ex- 
pitffcd” as is meet, enafts, by f 2. that every perfon 
ufing the trade of merchandize, &c. who (hall depart 
the realm; or begin to keep his houfe, or otherwifc 
** to abfent himfclf, or take fanftuary j or fuffer himfelf 
^• willingly to be arretted for any debt, &c*; or fuffer 
**-hiiia(elf to be outlawed ; or yield himfelf to prifon (^) ; 
^ or wUlingly or fraudulently procure himfelf to be ar- 
retted, or bis goods^ money, or chattels, to be at« 
**^tached or fequeftered ; or depart from his dwellings- 
<< b<Mtfe| pr make or caqfe to be made any fraudulent 

(«} So isr fQjlowlns the former Ratute. 

.Vox.. IX. K k 


m 

i8oS. 

Kobi-^ TaoK 
agatnfi 
LlDlllL^ 


grafft 



490 

tdoB. 


Kobektsoii 

againft 

laifwtth. 


CASES IN EASTER TERM 

grant or conveyance of his lands, goods* &c., to the 
** intent OR •whereby his creditors Jl^all or may be defeated 
** oi delayed for the recovery of their juft and true 
** debts ; or being aitcfted for debt (hall after his arreft 
lie in prifon fix months cr more u.;on that arreft* or 
** upon any other arreft* (hall be adjudged a bank* 
rupt/’ The authcriiies cited and commented upon 
by Carr were i Com. Dig. 523. Bankrupt^ C. i. 1 Bac 
^hr. 3^3* Bankrupt 9 A. Colkett v. Freeman ^ 2 Term Rep* 
59. ' fl). Heylor y. HalU Palm. 325. Dnkinfon v. Foord^ 
Barnes^ 1 60. PhtUtps and Peake v. The Sheriff oj" EJfex^ 
before Eyre C. J. Green^ 52. and % Montague^ 158. Aid* 
ridge v. Ireland^ E. 34 Geo. 3. cited 7 Term Rep. 512. 
and Fowler v. PageUp ib. 509. and Hawkins v. Lukin^ 
T. 36 G. 3. ib. 516. Barnard v. Vaughan ^ Z Term Rep. 
149. explained in Wil/on v. Norman^ Cullen, 34* and 1 E/P^ 
N. P. Caf. 334. ^ffignees of Miller v. Turner^ Montague 
1 6*74 Adey and Others Affignees of ParkeryV.*^S\itmf,% zi 
Wejlminjler, M* 4 1 Geo. 3. ib. Th.cre Lord Kenyon C. J. 
faid (MS.) that the real ground of decifion in Barnard v. 
Vaughan was that Mrs. Barnard left her dwelling-houfc 
to avoid the inconvenience of being there with the (he- 
rilf’s execution, and not to avoid her creditors. Horn/by 
and Others^ Ajftgnees of Needham, v. Neville, York Lent , 
AJftzes 1801, vthtnChambre held that the trader leav* 
ing his houfe with intent to delay his creditors, though 
none were a£lually delayed, was an a£l of bankruptcy. 
The fame opinion by Lord Eldon, in Wolfy. Horn, in 
Chancery, T. 44 G. 3. and Hammond and Others, Ajfignees 
efGadfien,y. Hincke, ST. 44 G. 3. 5 E/p. N.P. Caf. 139. 

(if) This was only cited to <htw> that if tValmJl^ committed an a6l 
bankniptcy by departing from ^his dwelling -houfe with intent to delay 
his creditors* his return home again could not purge the of bank- 
trptcy i which was admitted at onoc by the Courti 
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S. P. Garret v. Moule^ 5 Term Rep. 57;. King v. SeSig 
Excheq. Hil. 46 G. 3. and Dudley v. Vaughan^ Sittings at 
Guildhall after laft Eajier term^ before Lord Etlenbo- 
rough C. J. who ruled that a trader beginning to keep houfe 
with intent to delay his creditors was fufficient to confti*^ 
tute an aft of bankruptcy, though he were only denied 
to be feen, but not denied to be at home. In addition to 
thefe Hullock mentioned another nifi prius cafe before 
Chambre J. where the refult was diflFcrcnt from that in' 
Hornjhy v. Neville ; tMq Jackman v* Nightingale ^E. 13 G. a. 
per Lee C. J. at Guildhall^ Bull. N. P. 40. ; Hawkes Vi 
Saunders f T. 24 G. 3. Cookers Bank. Laws^ 4th edit. 74; 
Judine v. Da Cojjen^ I New Rep. 234. ; and Ex parti 
Cockjhot^ 3 Bro. Ch, Caf. 504. 

Lord ElIendorough C. J. now delivered judgment. 
— After dating the cafe — The validity of this joint com- 
miflion of bankrupt againft the three partners depend! 
upon the queftion, Whether Walmfley^ one of them, 
duly became a bankrupt under the circumCtances ftated : 
for, refpefting the bankruptcy of the other two, Millburn 
and Hallowell^ no queftion has been ever raifed. Whe* 
thcr ^^nA^^y became a bankrupt depends upon this point. 
Whether a departure from his dwelling hoUfe, by a 
trader, with intent to delay his creditors^be a fufficient 
aft of bankruptcy, vrithin the meaning of the flat. ijac. i# 
c. i$.f. 2*, although no creditor fhould have been thereby 
in faft defeated cr delayed for the recovery of his debt. 
This faft of departing from the dwelling -houfe by a trader 
is one of fcveral indications of infolvcncy, conflituted ' 
and. declared to bcafts of bankruptcy by ftat. 13 E/fa* 

7; when accompanied with -the intent oVi purpofe to dc* 
fraud or hinder any of his creditors, &c. It will be 
K k 2 obferved 
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ido8« obferved that upon the lanj^uage of this ftatutc the a£l 

““ is complete by being done with the intent fpccified ; the 

words, ** cr purpofe^' being merely additional words to 

Liddalu 

the fame efre£l, and which carry the fenfc no further than 
it was carried before by the preceding word intent. The 
flat. I Jac, I. r. 15. introduces three new fpecific aSs of 
bankruptcy, in addition to ihofe fpecified in the ftat. 
13 £//z. : two of which, together with all the other adla 
of bankruptcy enumerated in the ftat. 1 3 Eliz.y precede 
and are governed by their relation to thefe words which 
follow them ; viz. to the intent y oR wbereby his or their 

creditors (hall or may be defeated or delayed,” &c. 
The third new afl: of bankruptcy in the ftat. i Jac. i. 
viz. the lying in prifon fix months upon an arreft, is made 
a fubftantive adl of bankruptcy, independent of any intent 
of the party, not being in the context connc£ted therewith. 
Thefe words, ‘‘ to the intent oR wherehyy^ literally taken 
in their disjunftive fenfe, may be thought to import that 
a beginning to keep houfey and a departing from the dwellings 
Icufe (and any other of the afts fpecified) are a£ts of bank- 
ruptcy, whether they be done with an intent to delay, or 
be merely produ 61 ivc of that effeft, however innocently 
and unintentionally they may have happened to produce 
it. Upon this conftruftion of the words or nvherebyy* 
a temporary retirement and privacy, by ftayingin a man's 
own houfe, to the exclufion of ftrangers, during the 
hours of deep, or rcfrefhmcnt, or during a period of 
ficknefs, or domeftic aftli£tion, might be an adl of bank- 
ruptcy, as a beginning to keep houfe;” in the fame 
manner as going abroad for the purpofe of cxcrcife, bufi- 
nefs, or entertainment, might alfo be, as a departing 
from the dwclling^houfe ; if during any of thofe periods 
a credhor called in vain for his debt. It hardly needs 

any 
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argument to prove that fuch could not have been the in- 1 808. 
tendon of the Legiflature : and if it could not, the words — * 

« or mull cither be rejected, or uridcrftood in ^ 

fome other fenfe. A cure for this difficulty wa=? fought 
in the cafe of Fowler v. PageUp 7 Ferm Rep, j 9. where 
a creditor had left his dwtlling-houfe for a fliort 
time in order to feck and fecurc the means of fatisfying 
his creditors, and with no purpofe of delaying them, but 
who had in faft by his a'‘fence occafioned a delay to fome 
of them, who had called for payment whilfl: he was from 
home. Lord Kenyon in that cafe thought that ‘‘ by rcad- 
“ ing the word and*' for or* in the flat, ijac, r. c. 15. 
as was frequently done in the conflruftion of 1 gal 
inftruments where the fenfe requires i , all difficulty 
would be got over.’* And indeed the difficulty of the 
particular cafe was thereby difpofed of ; for as no inten- 
tion of delay exifted on the part of the trader who de- 
parted from his dwelling-houfe, both the circumftances, 
which a copulative conftruction of the words required, 

(if that were the neceffary conftru£lion) could not take 
effect in that cafe ; and if the intent of the departure be 
alone confidered as material, ftill that cafe will at any 
rate have been well decided j although the mode of folv- 
ing the difficulty w^hich was reforted to on that occafion 
may not be fatisfaclory. The obj "£lion to this conftruc- 
tion, which requires that both the intent and the confe- 
quence of delay fliould concur, in order to conftitute the 
aft of bankruptcy, is that the bankruptcy is made to de^ 
pend not merely on the afts and intents of the bankrupt 
himfelf, however clear and unequivocal they may be ; 
but upon the fortuitous coincidence of the afts of other 
perfons ; and which afts (in the inftance particularly of 
a departure from the dwelling-houfe) are lefs likely to 
K k 3 concur 
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concur in the proportion in which that departure is qaofl; 
notorious- For when the flight ot an infolvent trader 
from his houfe of trade is univerfally knowni it is pot 
likely that any creditors^ by ufelefsly calling for payment 
of their debts at fuch a time, ihould furnifh the ordinal^ 
proof of delay, which arifcs from the non-payment of 
creditors fo calling* If the confequence pf actual delay 
be neceflary to perfe£I every one of the (everal affs of 
bankruptcy in the flat, i Jac, i. r. 15. which precede the 
words “ to the intent or •whereby r* &c., it muft be nc* 
ceflary to perfe^ the a£l of making a fraudulent conveyance, 
which is one of them ; but inafmuch as a fraudulent 
conveyance, (hewn to be fuch, cannot in law have the 
tffeO: of defeating or delaying a creditor; pnlefs the 
moling fuch a conveyance be an a£l of bankruptcy, con- 
fummated by the intent with which it is made, it can 
never become more an aft of bankruptcy by any thing 
which may happen in refpeft to it afterwards. And in* 
deed it has never been held ncceffary, in proof of this aft 
of bankruptcy, to do more than to piove the execution of 
the deed, under fuch circumflances as rendered it a frau* 
dulcnt one in rtfpeft of creditors ; without going on to 
flicw that any creditor had been in faft ever delayed or 
defeated thereby. Indeed the faft of delay in the cafe of 
beginning to keep houfe is ufually reforted to in evidence 
for the mere purpofe of explaining an aft which might 
otherwife be equivocal : and the denial to a creditor is 
there given in evidence to (hew that the party has begun 
to keep houfe : and it is from miClakiiig ^he intended 
cSeft of this evidence, as given to prove aftual delay, 
that proof of "aftual delay can be required where the aft 
of bankruptcy is by departing from his dwelling-houfe. 
|f thefe and other inconveniences which might be (hewn,. 

arife 
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intent^ it would leave to that word its full pperation and** 
effe£t| without engrafting upon it any of the inconve- 
niences already obferved upon as refulting from the co- 
pulative conftrudion fuggefted in the cafe of Fowler v. 
Padgett. Another mode of confidering the words “ to the 
intenf^ ** or whereby^* as meaning the fame thing, is this j 
by referring the former to the word Jhall, and the latter 
to the word may ; i, c. to the inteni that the creditors Jhall 
be defeated, or whereby they may be fo. This gives the 
word^ the fame efFeft as intent or purpofe in the ftatutc of 
Eliz.y and prevents this a6f from operating in reftriftion 
of that^ which it otherwife would do, and which, as may 
be colleded from the title, which is for the better relief of 
creditors, could not have been intended. It would be a 
fuperfluous wade of time to advert to all the various cafes 
which have been cited in argument. The lateft of them 
is that of Hammond and Others ^ AJJignees of Gtsdfden a 
Bankrupt^ v. Hincks^ which, having been tried at Nifi 
prius before the prefent Chief Juftice of the Common 
, K k 4 Plcai^ 
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arife from conftruing the word or for and^ in this part of 
tlie ftatute, it is matarial to coniider, whether fome other 
cure in point of conftrudlion cannot be applied to thefc 
words, and whether the words which follow the word 
intent^ i, c. or whereby^' may not by a fmall change in 
them be rendered fufceptihlc of another fenfc, more con- 
fident with the meaning of the original fentcncc as it 
occurs in the dat. 13 of and more agreeable to the 
general fcope and objefl of the bankrupt laws. If, in- 
dead of ** or whereby ” the fentcnce fliould be read, or 
that therebj* or *• ihat^'* (omitting the word whereby) the 
original fenfe of the word pwpofe in the dat. 13 Eliz. is 
yeftored; and inafmuch as it would neither extend or 
narrow the meaning of the immediately foregoing word 
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PleaSi came before that Court upon a motion for a new 
trial, as reported in 5 Efp, 141. In that cafe the Chief 
Juftice is reported to have laid down at Nifi Prius, and 
the Court of Common Pleas, in refufing to make the rule 
abfolute, muft be taken to have agreed with him, that 
evidence of the a£tual delay of a creditor, by the bank-« 
rupt’s leaving hrs houfc to avoid his creditors, was not 
necefTary to conditute an a£l of bankruptcy. As far as 
we are able to colle£i what was the opinion of the Court 
of Exchequer upon that fubjecl from the ftatcment made 
to us of what palTed in that court, upon the motion 
for a new trial, in King v. Behby upon Cajiell and 
Ponveir^ bankruptcy, we cannot but furpofc that it in-^ 
clined the fame way with that of the Common Pleas in the 
cafe of Hammond v. Hinchs. Upon the authority therefore 
of thefc later cafes, in which all the former ones were, 
as we underdand, confidered ; as indeed they have been 
by us upon the prefent argument ; upon the found con-^ 
firudtion of the datute 1 Jac. i. r. I5 , explained by the 
antecedent datute of 13 EHz.y made in pari matevia, and 
almod in iifdem terminis with the other, excepting only 
what appears to have been a cafual and unintended varla* 
lion in the phrafe of a particular fentence ; as well as 
upon the reafon and convenience of the thing ; we are of 
opinion that Walmjleyy in leaving home with intent tq 
delay his creditors, committed an a£l of bankruptcy, 
although no creditors were thereby in fa£l delayed ; and 
that therefore tlic podea (bould be delivered to the 
plaintiiTs. 


Judgruent for (he Plaintiffs, 
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An award that 
certain actions 
be d'fcontinucdf 
and e:4«.li party 
pay iijs own 
coils, IS final 
and good, being 
in effcdl an 
award of a O&t 
pi'ocbfTu^* 


EfpinaJJey on a former day, had obtained a rule nifi for 
fetting afide the award, on the ground that an award to 
difeontinue an action was bad, bcc«ufe it did not make a 
final end ot the matter in difference ; for it did not pro*- 
hibit any new aftion to be brought : and he cited Tipm 
fing V. &mith (fl), where an award, that all proceedings, 
if any, depending at la^, fliould be no further profecuted, 
was h#^ld ill, as not being final. And alfo i Com» Dig* 
412- Arbitrament E 15 “ An award that each (hall be 
nonfuited, or difeontinue his a£lion againft the other, is 
not good ; for they may fuc de novo,” referring to i RoL 
252. 1. 50. 


Blanchard againjf^ Lilly and Others. 

The King againft Blanchard. 

rj'HE above caufe and profecution for a mifdeameanor 
arifing out of the fame tranfadfion, as well as other 
caufes, were referred to an arbitrator, under a rule of 
reference of a// matters in difference between the parties ; 
and the arbitrator awarded in favour of the defend- 
ants in the firft mentioned caufe and as to the indi£l- 
merit, that the verdict of acquittal ihould ftand;’* and 
further, that each of the parties in the faid caufes 
fbould pay his or their own cofts, and alfo their cofts of 
the retcTence.” Then reciting that two other caufes 
were depcriding, one of Edwards v. Blanchard^ and ano- 
ther oi Blanchard v, Edwards ,* he awarded each to pay 
his own cofts, and alfo his own cofts of the reference, 
and that the faid aBions be difeontinuedJ* 


(a) 2 Sfra, 1024. 


LfiWc's 
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Lowes and Gurney oppofrd the rule, on the grouncjl 
that the award was fufficiently certain ; evidently mean^ 
ing that all litigation (hould ceafe between the parties 
upon the fubje£l8 in difference between them ; and they 
referred to Lin/ey and jiJhton*s cafe {a\ where the award 
was, amongft other things, that the defendant fliould 
furceafe all fuits depending between the plaintiffF and himi 
which he had done : and this was held good ; and the 
plaintiff recovered on the arbitration*bond for breach of 
another part of the award. 


The Court thought the award intelligible enough ; and 
that the arbitrator’s meaning neceiTarily to be implied 
from it was, that there (hould be a (let procefTus in the 
aflions pending : but becaufe of the cafes cited, which^ 
might have milled thofe who applied for the rule, they 
difeharged the rule without cods, 

[a) Godb, 15^. 


mnJay, HosKiNs and Another, Affignees of D£Ighton a 

May 30th. ^ 

Bankrupt, agatnji Dupjeroy. 


Gootls fold 3nd 
delivered upon 
an agreement to 
he paid for by a 
prefent bill pay- 
able at a future 
day docs not 
create a prefent 
debt, on which 


'^HIS was an a£iion for money had and received by 
the defendant to and for the ufe of the bankrupt, 
before his bankruptcy, and for money had and received 
to the ufe of the affignees after the bankruptcy, and upon 
an account dated by the defendant with the ai&gnees : 


to found a com- 

mifTion of bankrupt: nor can an a^ion for goods fold and delivered be maintained by the 
vendor before the time when the bill agreed to be given would have become due, and when 


the contra^ would be no longtr executory. Neither can fuch executory contrail, if no fuch 


bill payable at a future day be adually given to fecure it, found a good petitioning credi- 
tor’s debt within the Aatutes 7 Gto, 1 e. 31. / i. and 5 Gn. a. c, 30. /. %%, which are cop- 
fined to debts due on bills, bonds, promiflbry notes, and other pcrfonal xoritttn Jecirittet of 
the like fort, payable at a future day ; which alone by the latter ftatute are n^de nvMlabk to 
found a good petitioning creditor’s debt. 


to 
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to which the djefendant pleaded the general iiTue } and on 
the trial at Guildhall^ a fpecial verdiA was found, which 
ftated,that Deighton before his bankruptcy carried on the 
trade of a calico printer and fnanufa£iurer,and on the 19th 
ci March 1 805 Hamer fold to him goods of various prices, 
by the yard, to the value in the whole of greatly more 
than 100/., though the exad amount of them in money 
was never afctrtained, nor any itatement thereof render* 
ed to Deightm : and it was exprefsly ftipulated and agreed 
l^etween them at the time of the contraft that the amount 
of the price (hould be paid by Deighton to Hamer in a 
|>refent bill of exchange, payable in two months from 
the tijne of the fale and delivery of the goods ; and no 
ether contra£% concerning the manner of payment for 
the goods was agreed upon between them. Hamer has 
never yet been paid for the goods : and after the fale and 
delivery thereof as before ftated, but before the expira- 
tion of two months from fuch fale or delivery, viz. on 
the 26th of March 1805, Deighton committed an adi of 
bankruptcy, by departing from his dwelling-houfe with 
intent to delay his creditors, and whereby certain of his 
creditors were delayed [a) : and thereupon Hamer, on the 
22d of jfprU 1805, petitioned the Chancellor for a com- 
ijninion of bankrupt to iflue againft Deighton, in which 
petition he ftated that Deighton was indebted to him in 
lop/. and upwards for goods fold and delivered ; mean- 
ing the goods fold and delivered as aforefaid on the 19th 
of March : upon which a commiflion of biUnkrupt iflued 
l^gainft Deighton, dated the ill of May 1805, and he was 
declared to be a bankrupt, and the plaintiffs were chofen 


i8o8. 

Hoskihi 
againji 
DvriftOT. ’ 


(tf ) The a£lual <telay of a creditor U not necetTary to confticute the adt 
of bankruptcy, if the trader departed from his dwelling-houfe with that 
incent. Vidoante, 487. Robenpn v. IMdclU 


his 
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iSdSr hitf aifignees, and an affignment made to them of his 
effects, and they afterwards brought this a£lion. And 
the queftion was, Whether the commilTion founded upon 

PVTEROy* 

fuch petitioning creditor's debt were good ? If it were, 
the jury afleffed the plaintiffs’ damages at 2295/. 

This cafe was argued by ITaUs for the plaintiffs, and 
Marryat for the defendant ; but as all the points made in 
argument, and the authorities cited bearing upon them^ 
were brought in review in the judgment of the Court, it 
is not neceffary to ftate them here. After time taken to 
advife on the cafe. 

Lord Ellenborough C. J. now delivered the opinion 
of the Courts After dating the pleadings, and the fafts 
found by the fpecial verdifil— • 

On this fpecial verdift the (ingle queftion is, Whether 
at the time of the aft of bankruptcy, viz. on the 26th of 
March 1805, Hameti the petitioning creditor, were in 
point of law a good petitioning creditor ; he having only 
feven days before, viz. on the 19th of March 1805, fold 
and delivered goods to the bankrupt to the value of more 
than 100/., though the exaft amount had not been afeer- 
tained, under an exprefs contraft that fuch goods (hould 
be paid for by a prefent bill at two months from the time 
of fuch fale and delivery. Obferve, that no fuch bill had 
been given or demanded ; and that the two months were 
not expired, cither at the time of the aft of bankruptcy, 
or of the iifuing of the commifTion, The cafe on the 
part of the plaintiiTs, the aflignees, has been argued on 
two grounds : firfl:. That by the fale and delivery of the 
goods a prefent debt was created from the buyer Deigh*^ 
ton to the feller Hamer. Secondly, If that be not fo, 
that it is within the ftatute 7 3 u a debt prove* 

able 
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ftble under the cammiffiony and barred by the certificate ; 
and by ftat. 5 Geo. 2. r. 30# a good petitioning creditor’s 
debt. As to the firlt ground ; the verdifl dates the terms 
of the contra£t under which the goods were fold| viz. 
^ that they (houid be paid for by a prefent bill| payable 
in two months from the time of fuch fale and delivery:’* 
and in fa£f default had not been made in giving fuch 
billj for the amount for which the bill was to be given 
does not appear to have been ever afeertained s nor was 
the bill ever called for or demanded. But independent 
of this laft obfervation, it is now fettled by the two cafes 
alluded to in the argument, of Mujfen v. Price (a) in this 
Court, and Dutton v. Solomonfon {b) in the Court of Com- 
mon Pleas, that where goods are fold upon a certain credit, 
to be paid for by a bill payable at a future day, the vendor 
cannot maintain an a£lion for the goods fold until the 
time is arrived at which the bill would become due 5 be- 
caufe by the contraft the goods are not to be paid for till 
that time. And the fame doCirine is fully recognized 
by the more recent cafe in the Common Pleas, of Brooke 
and Others v. White {c)y where the Court held that after 
the expiration of the time which the bill would have had 
to run, which by the terms of the contra£t was to have 
been given in payment for the goods, the feller might 
bring his a£rion for goods fold and delivered ; the con- 
traft being then no longer executory : the prefent Chief 
Juftice and the other Judges of the Court of Common 
Pleas, exprefsiy admitting the diftindion eftablifted by 
the former cafes, that before the expiration of the time 
on the bill, fuch a£rion for the goods fold and delivered 
could not be maintained. On this firfk ground we are 
therefore of opinion, that at the time of the afl: of bank- 


i8o8* 
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{a) 147. (^) 3 Jjof. ^ PuU, 58*, (c) i Nciu Bfp- 33c. 

8 runtcy, 
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ruptcy» and of the commiflfion fued out, there was not a 
prefent debt owing from the bankrupt to Hamer created 
by the falc and delivery of the goods. 

And this brings the cafe to the fecond ground, on 
which it has been argued on behalf of the plaintiflfs, the 
aflignees ; viz. Whether this be not a good petitioning 
creditor’s debt within the flats, y Geo. i. e. 31. and 
5 Geo* 2* c. 30* This queftion depends on the conilruc* 
tion of the id fe£tton of the dat. 7 Geo. i. and the 22 d 
fedion of the dat. 5 Geo. 2 . The preamble of the fird 
of thofe datutcs recites the mifehief or doubt which 
exided : Whereas merchants and traders have been 

** obliged to fell and difpofc of their goods and mcr- 
“ chandizes to fuch perfons as have occafion for the fame 
<< upon trud or credit, and to take bills) bonds, and pro* 
miflbry notes, or other perfonal fecuritiesy for their mo* 
nies payable at the end of three, four, or fix months, 
or other future days of payment ; and the buyers of 
fuch goods becoming bankrupts before the money upon 
fuch bonds, notes, or other fecunties became payabUy it 
hath been a queftion whether fuch perfons giving 
credit on fuch fecurities Qiould be let in to prove their 
debts; for remedy en^£ls. That all perfons who have 
** given credit, or at any time hereafter fliall give cre- 
“ dit, on fuch fecurities as aforefald, upon a good and va- 
“ luable confidcration, bona fide, for any fuin of money, 
or any matter or thing whatfoever, which is or (hall 
be due or payable at or before the time of fuch perfon 
** becoming bankrupt, (hall be admitted to prove his or 
** her fevcral and rcfptftive bills, bonds, notes, or other 
fecurities, promifey or agreements for the famcy in the 
like manner as if they were made payable prefently, 

<< and not at a future day.” Scdlion 3. Provides that 
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no fuch creditor (hall be deemtrd or taken to be a fuf- 
ficient creditor, for or in refpedl of fuch debt, to peti- 
tion or join in any petition for the obtaining or fuing 
forth ahy commi{&on of bankrupt, until fuch time as 
fuch debt (hall become a£fually due and payable. The 
22d Xe£lion of the (lat. 5 Geo. 2., which repeals the above 
mentioned provifo of the flat. 7 Geo. i., and enables cre- 
ditors on fecurities due at a future day to be petitioning 
creditors for a commiflion of bankrupt, recites the former 
aA of y Geo. i. in thefe words: “ Whereas by an act 
made in the 7th year of his late majelty perfons taking 
bills, bonds, promiflbry notes, or other pcrfonal fccurity 
for their money, payable at a future day, (not faying 
promije or agreement for the fame^) are enabled to prove 
their debts under a commiflion of bankrupt \ but not to 
petition for or join in petitioning for any new commif- 
(ion ; which having been found inconvenient; now it is 
hereby ena£led, that fo much of the faid a£t as difables 
any fuch perfon from petitioning for a commiflion is here- 
by repealed ; and it (hall be lawful hereafter For fuch 
perfon to petition for any fuch commiflion, any thing in 
the faid a£t contained to the contrary notwithflanding/' 
It is obfervable that this claufe, on which the right of 
fuch creditor to petition for a commiflion alone refl:>, 
mentions only perfons taking bills, bonds, notes, or other 
perfonal fccurity, payable at a future day; and although 
it refers to the former a£t, and may be faid to enable 
fuch creditors to petition for a commiflion, as by the for- 
mer a£l were enabled only to prove their debts under a 
commiflion ; ftill it (hews the fenfc which the Legiflarure 
put on the former a6l, and is a legiflative conflruQion 
of that act ; namely, that fuch creditors only were in- 
tended as had bills, bonds, notes, or fecurities of the like 
V 3 
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1808. fort# payable at a future day* And fuch appears to hate 
been the conftruflion adopted by the difFermt Courts in 
againji If ejminller Hall. Lord Ch. Juil- Lee^ at Nifi PriuSi in 

VVWEHOY, n • ^ Ti 1 

Swaine v. De Mottos (a), and the Court of King’s Bench# 
in Pattifon v Bankes (b)y confidered the flat. *] Geo. i. as 
explained by flat. ^ Geo. 2., and as r lating to written 
fecuriiies j though the queftion in thofe cafes was not re- 
fpedting the right of a creditor for goo *s fold, payable by 
bill at a future day, and where no bill or fecurity had 
been given ; but whether tbe fecuriiies were confined to 
fecurities for goods fold in the caurfe oj trade: and they 
held a creditor by bond or bill, payable at a future day, 
to be within the ;)6t ; although inch bond or bill w^ere not 
for goods fold in the courfe of trade. Sush was the 
opinion of L:.rd Chancellor King in the cafe Eoe parfe 
The Eaji India Company {c) 5 and the Court of Common 
Pleas, in the time of Lord Chief Juftice Wilmoty in Chil^ 
ion V. Whifjin [d)^ and in Goddard v. Ponder hey den [e)f 
underllood the ftatute in the fame fenfe, as extending 
only to written fecurities ; although that was not in 
either of the cafes the point immediately in judgment. 
K cafe was alfo mentioned at the bar, as having been 
ruled at Nifi Prius at Guildhally before Mr. Juftice 
[Cox and Another^ AJJignees of Key^ a Bankrupt^ v. Crippsf) 
where he nonfuited the aflignees, on the ground that the 
debt of the petitioning creditor, or at leaft a part of it 
necelTary to make up 100/., arofe from goods fold and 
delivered upon a credit which was not expired at the 
time of the commiflion : and no motion was afterwards 
made in the Court of Common Pleas to fet afidc that 
nonfuit. And fome of the Judges of this court fo ex- 


(a) z Sira, llll- 
(-0 3 


(^) CoTVp. 540 . 
(/•) 3 TVilJ, 262. 


(f) 2 F. fPms. 395. 

preffed 
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prefled their undei {landing of the (latutes in the late cafe 
of Parjlow V Deurlove [a). W e arc aware that in the 
cafe of Henhej} and Others v. Brown (/^), Lord Kenyon y at 
GuUdhally faid, that the inclination of his mind was that 
all d; bts whatever, though not due, were fufTicient to 
fupport a commifiioii ; and that the a£l was not confined 
merely to bonds, notes, and biils. But the evidence there 
did not raife the point, and tlie niatier was no further 
difcuired. And a ihort time before, in Cochran v. Love^ 
((hortly noticed in Cooke s Bank. Lmusy) Lord Kenyon 
is reported to have iritiinated the like opinion at Guild- 
halL The refpccl due to any intimation of opinion of 
that very learned Judge has, as it ought, made us paufc, 
and examine the ftatutes v/ith attention, and the cafes in 
which they have been brought under confideration of (he 
Courts. And on the words of the a6ls themfelves, we 
think the intention of the Legiflature feems plain, to 
confine the power of petitioning for a commiffion of 
bankrupt to fuch creditors, where the debts arc due at a 
day to come, as have writicn fecurities payable at a future 
day : and fuch conilrudioii feems to be confirmed by the 
greater w'eight of authorities wliich I have noticed. 
We are therefore of opinion, that on the fatls found by 
this fpeciai verdicl there does not appear a fuflicicnt peti- 
tioning creditor’s debt to fupport the cornmilfion of bank- 
rupt which has been fued cut agalnfl. D eight on ; and 
the plalntiiTs, v.dio found their title to recover in this ac- 
tion as aflignecs under fuch commlflion, have not fuch 
title. The confequence is that judgment mud be t ti- 
tered for the defendants. 

(j) 4r.y,4j8. {h) P.Caf. 54. 
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M:t3day^ 

May 

The property of 
goods p.^ffes by 
tiie indot fenu-nt 
and delivery of 
the bijl ot Jad- 
ing j:)y tbe con- 
li nec to rmo- 
tlier bona fide 
for a valuable 
confidt ration, 
and wirlioDt 
colluji'^n with 
thfc confignte, 
alttjou. Ii tl'.e 
indot fee knew 
at tlie tin»e tl/at 
the c<;nlis.n< 5 r 
had net icc; ived 
moiH’y-i'.iy- 
m<*nt for his 
good-, hutiiad 
t-iken the con- 
fsgnee’s accept- 
ances payable at 
a fuiii;c vi ,y 
not :]{ . 
r:ved; arid-.fter 
fuch ani .ntn nc 
of fill, biil (u' 
iKiin;-; tJ’.e con- 
/jgner cannot 
Jiop the goods 
in trail fiiu upon 
the infolvency 
of the original 
conftgnee. 


Cuming againjl Brown. 


^HIS was an a£lIon of trover againft the Captain of a 
fliip who had figned bills of lading for fome pipes of 
wine which had been originally configned by *Jean of 
ysrfiy (the real defendant in the caufe) to Maine of Lon- 
don^ and by him conveyed, by indorfenient of the bill of 


lading, to the plaintiff for a valuable confideration. The 
invoice of the wines, which dated that they had been 
bought for account of E. Mdine (^/London, was tranfmitted 
to Maine by fean in a letter of the 3 1 (1 of December 1 806 \ 
and in another letter of the 17th of February 1807, Jean 
tranfmitted the bill of lading for the fame : at the foot 
of the invoice was written “ payable in bill on London 
at three months from the 20th December (1806), and 


marked with Maine s initialsd^ The hill of lading, figned 
by the defendant, bore date ‘‘ Feb, 1807/* 

a ul e:>preired lhai the wine was to be “ fliipped byP. 
on board the Britannia f and to be delivered to £• 


Mayne cr /?/V ajfgm, he or they paying freight: with 
liberty to (top at GuernfeyJ^ drew a bill upon Maim 

for the value of thefe goods, dated 20th December i%o 6 , 
at three months; which bill, due 23d of March 1807, 


was accepted by Malm ; and on the 23d of February 
1807 Maine indorfed the bill of lading in queftion to the 
plaintiff for full and valuable confideration; and abfeonded 
about April \ and has not fiiice been heard of ; leaving hig 
acceptance unpaid. The goods which were firft takea 
to Guernfey arrived London about the beginning oijune^ 
and were demanded by the plaintiflf of the defendant, who 
refufed to deliver them, having been indemnified by th« 


agent 
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S^7 

dgcnt of yean the confignor, who, on notice of the ab- 1808. 

fconding and infolvency of Maine, claimed to ftop them •— 

in tranfitu. There were other tranfadlions both of goods 
and bills between Maine and Jean before and during the 
time of the tranfaftion in qucftion. On the part of the 
defendant, the anfwer of the plaintiff to a bill in Chancery 
filed by Brown and Jean was read, whereby it appeared 
that on the 23d February 1807, the plaintiff, being then a 
creditor of Mainers for about 500/. for goods before fold 
to him, applied for payment, when Maine requ .fled a 
further advance of 1300/., and pfopofed as a fecurity for 
the payment of both fums to indorfc and deliver over to 
him the bill of lading in qucftion ; which was agreed to, 
and the indorfement made accordingly ; and the plaintiff 
thereupon gave Maine his acceptances to the amount 
agreed upon, payable fome at 2 others at 3 months, 
which have been fince duly paid. That Maine at tlie 
fame time (hewed the plaintiff the letter from Jean which 
inclofed the bill of lading of the wines (from which it 
was to be colleded that there w'cre mutual deaIin<TS 

o 

between Jean and Maine, and that the wines w^ere (hipped 
on Maine* ^ own account, and not as factor). That it 
was agreed between the plaintilF and Mnine^ that the 
plaintiff fliould be at liberty to infurc the cargo fur the 
benefit of both *, which was accordingly done. The plain- 
tiflF alfo denied by his anfwer to his knowledge or belief . 
that at the time when the bill of lading was fo indorfcd 
and delivered to him by Maine the latter had (lopped 
payment, or was unable to pay his debts, or was under 
any pecuniary dllTiculties, or that he, the plaintiff, had 
any knowledge, belief, or fufpicion of his inf<^vency. 

That the plaintiff underflood and believed at that time 
that the pipes of wine in qucftion had been fold to and 
L 1 X pur- 
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purchafed by Maine in the courfe of trade ; and that af- 
though the plaintiff was aware that they had not then beem 
aBiially paid for by Maine or by any other perfons yet he con^ 
eluded that the fame would be paid for or credit given to 
Jean by Maine in the courfe (f their bufnefs together. That 
he, thephintifF, then underftood and believed that a run- 
ning account fubfifted between Jean and Maine, and 
that they were in the habit of fupplying each other with 
goods of different kinds ; and that Jean ufually drew bills 
of exchange upon Maine at different times to the amount 
in which Maine was indebted to him for goods fuppllcd*” 
And the plaintiff further denied that, at the time when the 
bill of lading was indorfed or delivered to him, he knew, 
or believed, or fufpefled, or had any reafon to know, 
&c. that Maine would be unable to pay for the fame* 
And he alfo denied obtaining the bill of lading by coll a-- 
fion with Maine. It was then objefted at the trial that 
it appeared by the plaintiff^s anfwcr that he knew at the 
time he received the bill of lading that Jean the config- 
nor had not been paid for the goods, and therefore upon 
the authority of Salomons v. Nffen («), that the aflignee 
of the bill of lading took it fubjeft lo the confignor’s 
right of flopping the goods in tranfitu in cafe of the in* 
folvency of the confignee before payment. And Lord 
Mllenborough C. J. left it to the jury to confidcr whether 
the indorfement were made by Maine to the plaintiff for a 
valuable confideration, and whether he had then notice 
rf any circumftance which ought in fairnefs to have pre- 
vented his taking it: and under this direftion the jury 
found a verdift for the plaintiff. In the laft term a new 
trial was moved for on the ground, that the indorfee of 
tlic bill of lading, having aflual notice of the nonpayment 


{a) z Tfrm Rep> 674 * 


faz» 
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for the' goods by the coofignee to the coofignor, was 
thereby placed in the fame fiiuation as the original coo- 
iignee himfelf, and fubject to all the legal and equitable 
rights of the confignor agairift fuch confignee, andcon- 
fequently iubje£l: to the confignor’s right to Hop the goods 
in tranfitu on the infolvency of the confignee 4 although 
■the bill of lading had been indorfed and delivered to the 
plaintiff for a valuable coiifi deration : and the cafe of 
Salomons v. Nljftn {a) was particularly relied on. 


S09 

1808. 

CUM1N,G 

a^ainjh 

Bbowh. 


Garrow^ Parh^ and TadJy^ (lie wed caufe on a former 
day again (I the rule for a new trial; and infilled that 
though the plaintiff, who was a creditor of knew 

that the goods had not been paid for at the time w'hcn 
the bill of lading was indorfed to him by Aluine^ yet he 
alfo knew that they had been configned to Maine on his 
own account and not as faftor merely, and that he had 
accepted bills drawn on him by yean the configoor for 
the value of the goods in the regular courfe of bufinefs, 
which he had no reafon to think would not be paid when 
due. He then took the indorfement of the bill of lading , 
bona fide, for a valuable confideraticn, without notice of 
Maine'*^ impending infolvency, and without any intent to 
aid Mattie in defrauding Jean the confignor. This 
action therefore (lands on the authority of LlMarroio 
Mafon (^), where it was ultimately decided, and 

{a) s I'erm Uep- 674. 

(i) 2 ^I’erm Rep. 63. I H. She. 357. % H, Blac. 211. 5 R(p 

367. 6S3. and 6 20. vvluchlall colh'fts all the prior -t u > 

tiote. It was alfo proved by the record cf llaxik v. Zm th, h. , t 

Bull. 563., that by the cuftom of merchants biils ludint, om? 
to the order of the firpper or his aHigns are ntgoi’nbi'.^ 20 .’ traoi.'c; ; 
by the Ihippei ’5 indorfement, which veils the property of the 
ilicrein named in the indorfees. 


L13 


now* 
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now be called in queftion, that the indorfement and dc^ 
livery of a bill of lading, bona fide, transfers the legal 
property of the goods to the indorfee, fo as to deveft the 
right of the confignor to flop them in tranfitu. There 
FreemaUy the confignee, never paid Turing the confignot 
for the goods, but had only accepted bills for the amount 
drawn on him by Turing^ which were running at the 
time when Freeman indorfed the bill of lading to Lich^ 
harrow for a valuable confideration, and which acceptances 
were afterwards difhonored. The legal title then of 
the indorfee of a bill of lading can only be impeached on 
the ground of fraud ; and that was the ground on which 
both the cafes of Wright v. Campbell (a), and Salomons v* 
l^ijpn (^) went. The former was the cafe of an aflign- 
ment by a mere fa£ior, without authority, and with ftrong 
fufpicion of collufion on the part of the affignee. The 
latter was either a cafe ofcolIuGon between the confignee 
of the goods and his indorfee of the bill of lading, who 
had notice that the goods had not been paid for ; or at 
lead it was a cafe of partnerftiip between them, in which 
view the latter was to be taken to ftand in the flioes of 
the former with refpe£l to the confignor, who had not 
been paid for his goods, and who, therefore, according to 
all the cafes, had a right to ftop them in tranfitu. But 
all the Court there aflented to the dodlrine of Lickbarrow 
V. Mafon, \Ba’)ln J* It was part of the agreement in 
Salomons v. Nijfen^ that Salomons (hould ftand in the place 
of the original confignee and pay the confignor.] There 
could have been no queftion in any of the cafes as to 
the confignor’s right of ftopping in tranfitu if nothing 
fliort of aduil payment by the confignee could have de- 
Vcllcd the right ; but the property of goods pafTcs to th? 

4 Burr, 20^6, [h) 2 * 7 tV»; Bejj), 674* 

vendee 
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Ycndee by the mere contrafl of falc, according to Hinde 
V. Whitehoufe [a)\ and by Shep. Touch. 222. If the fale 
be for ready money, the vendor has a lien on the goods 
till the money is paid ; but not if the falc be upon credit 
till a future day. So here where the fale was upon the 
credit of acceptances to be given payable at a future day, 
the vendor had no lien after fuch acceptances given. It 
appears then, that fo far from the plaintiff having had 
notice, in any fraudulent fenfe, that the goods had not 
been paid for, at the time he took the afTignment of the 
bill of lading, he had exprefs notice that Mattie had at that 
time complied with the terms of the contract of fale by 
having given the confignor his acceptances then runnhig, 
upon the credit of which the conGgnor was content to 
part with the property of the goods to Maine, And as 
this is the common courfe of dealing with refpeft to fo- 
reign confignments, to determine againft this plaintiff’s 
right to hold the goods would be in tffcdl to determine 
that bills of lading, though transfcrrable by law, fliould 
no longer be transferred : for if queflions of equity, as 
between the conGgnor and conGgnee, are to be entered 
into againft a bona fide indorfec of the bill of lading, 
there can be no fafety in taking fuch a fecurity, as there 
is if the legal title untouched by fraud is to prevail. 


Sir 

1808. 

Cum I Nfl 
agalnji 
Bkown. 


The Attorney General^ T ppingy and Pailey^ contra, 
relied upon the fa£l, that he plaintiff knew at the time 
he took the indorfement of the bill of lading that tlie 
goods had not been paid for, ?.s diftingulfliing this from 
the cafe of Lichbarronx} v. Mafon^ though they admitted 
that if their obj*: 61ion prevailed it would tend to narrow 
Ypry much thiS^ dotlrine fuppofed to be thcri laid down as 


(«) 7 55s* 

LI 4 


to 
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to the general negotiability of bills of lading* But they 
contended that it had been fo narrowed in the cafe of 
Salomons v. Nijfen (a). The intention of forwarding the 
bills of lading before the ods originally was, not to 
enable the configiiee to aiTign tliem away without pay- 
ment, but 10 put him in a condition to claim them on 
their arrival* The bill of lading in irfelf is nothing more 
than an undertaking by the Captain to deliver the goods 
to the order of the fliipper \ and it is hard enough upon 
him, whofe right to flop in tranfitu in cafe of the infol- 
vency of bis confignee is acknowledged on all hands, that 
fuch right can in any cafe be dcvelled by the confignee’s 
affignment, without notice that the goods have not been 
paid for ; but it has never yet been decided that the af- 
fignee, having that notice at the time, acquires by the 
aflignment a better and more indefeafible title than the 
perfon from whom he received it : on the contrary, in 
Salomons v, tb.e fa^l of fuch knowledge by the aflig** 

nee was held to take the cafe out of the rule of Lichbar^- 
ronx) v. Mafony and to fubjeft him to the confignor’s 
right of (topping in tranfitu. No other fraud was or 
could be imputed to the plaintiff in that cafe than what 
arofe out of his knowledge that the goods had not been 
paid for ; for he himfelf had atlually given a valuable 
confideration for them to the conflgnee ; and the opinion 
of each of the Judges w^as founded on that circumftance. 
With this limitation the rule eftablifhed in Lichbarrow 
V. Mnjon^ as to the negotiability of bills of lading, will 
become more ufeful and equitable. While every perfon 
ttiuft be taken to know that a bill of lading is transferrable, 
he muft alfo be taken to know that the vendor has a 
right to flop the goods in tranfitu if he Save not been 


paid 


{d) a Terr*} "Rfp. 67^, 
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paid for them : but whether he have or hav^ not may 
not be l^nown. As againft the configuee who has fuc|| 
knowledge, the confignor may ftop the goods in tranfitu: 
then if his aflignee have the fame knowledge at the time 
he takes the aflignment, how does his cafe differ in juftice 
and reafon from that of the original confignee? and if 
it be the fame, though the prefent legal property may 
ftill pafs by the affignmcnt, it will Hill be fubjefl 
to the confignor's contingent legal right of ftoppagc# 
But if the aflignee take the bill of lading without 
knowing the (late of the account between the con- 
fignor and confignee, then his prefent legal title will 
prevail againft the contingent right of the confignor. In 
this view alone, the two rights will not be inconfiftent or 
cdntradiiSlory : but, without this reftri£lion, the right of 
ftopping in tranfitu will be rendered nugatory^ and when- 
ever the occafion has called for it, the general rule has 
been laid down with this qualification* 

Curia adv. vult. 

Lord Ellenborough C. J. now delivered the judg- 
ment of the Court. After ftating the faQs, and the quef- 
tions fubmitted to the jury, with their finding— 

The queftion is whether the indorfement of the bill of 
lading in this cafe pafled the property of the goods, the 
plaintiff having notice that the goods had not been paid 
for in money. It muft be taken to have been found that the 
indorfement was, bona fide, for valuable confideration, 
and without notice of any circumftance which ought in 
fairnefs to have prevented the plaintiffs taking itj unlefs* 
indeed, notice that the goods had not been paid for in 
money be fuch circunr»ftance. But to render this cir<- 
cumftance one which ought in fairnefs to have prevented 
aflignee of the bill of lading from taking it, it (hould 

tiayc 
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have appeared that the confignor by the terms of his 
paling \vith the coniignee had bargained for or expe£ked 
that the payment (hould precede the aflignment of the 
bill of lading. But if we look at the a(^ual fadls of the 
cafe, as between the confignor and confignee, by the 
memorandum at the foot of the invoice tranfmitted before 
the bill of lading, (and which arrived on the 3d of 
nuary 1806), the price of the goods was payable in bill 
on London at 3 months from 2pth December and at 
the tirrse of the aflignment MaitUy the confignee, had 
done all that fuch bargain required, by having accepted 
a bill on London at 3 months from the 20th of December j 
which was not due at the time of the indorfement of the 
bill of lading on ihfc 2'^^ oi February, If therefore the 
plaintiff had known all the circumftances of the cafe as 
they flood between confignor and confignee, he would 
have known nothing which (hould have made it unfair 
in the confignee to aCTign, or in hin\felf to accept, the 
aflSgnment of the bill of lading. Jf he had aflTifted in 
contravening the aftual terms of fale on the part of the 
confignor, or his reafonable cxpe£lations arifing out of 
them, or his rights connedled therewith, it“ would have 
been other wife, and he would in that cafe have flood in 
the fame fituation with the confignee. If, for inftance, 
he had known that the confignee had been in infolvent 
jclrcumftances, and that no bill had been accepted by him 
for the price of the goods, or tliat, being accepted, it was 
not likely to be paid j In that cafe the interpofition of 
hirafclf between the confignor and confignee, in order to 
aflTifl: the latter to difappoint the jufl rights and expe£la- 
tfons of the former, would have been an aft done in 
fraud of the confignor's right to (lop in tranfitu, and 
would therefore have been unavailable to the party taking 

8 ai^ 
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an aflignment of the bill of lading under fuch circum- 
ftances, and for fuch purpofe : but here, any knowledge 
or fufpicion of the kind on the part of the plaintiff i$ ne- 
gatived cxprefsly by the plaintiff's anfwer read on the 
part of the defendant. Aiid if a bill of lading fliould be 
held by us not aflignable under thefc circumftanccs, the 
confequence would be that no bill of lading could be 
deemed fafely aflignable before the goods arrived, unlefs 
the aflignee of the bill of lading was perfcdlly aflured 
that the goods were paid for in money, or paid for in 
account between the parties, which is the fame thing: 
a pofition which would^tend to overturn the general 
prafticc and courfe of dealing of the commercial world 
on this fubjeft, and which is warranted as we conceive 
by np decided cafe upon the fubjeft. The cafe of Sak^ 
mons V. Nijfetiy 2 Term Rep. 674. was a cafe of fraud on 
the part of the plaintiff, who had taken an aflignment 
from the vendee, not only knowing the goods were not 
paid for, but by his own agreement taking upon himfelf 
perfonally the immediate duty of paying for tliem : and 
he afterwards brought his aftion to take the goods out 
of the hands of the defendant, the vendor, without having 
paid for them, in fraud of the terms of his own exprefs 
agreement with the original vendee, with whom he had 
become partner in profit and lofs as to thefe goods, and 
with whom he had exprefsiy contrafled that he would 
himfelf pay for them. This cafe therefore, being a cafe 
of exprefs fraud and mala fides, affords no principle to 
govern the prefent cafe, in which the abfence of fraud 
and mala fides is found. The doubt which has been 
thrown on this fubje£): has arifen principally from the 
^ords, ** without notice which arc to be found in the 
^af(? of Salomons v. Nijfen and other cafes on the fubjefl. 

Bui; 
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But we think that, according to the general fcope and 
meaning of the paflagcs in the opinions of the Judges 
where this exprelTion occurs,^ it is not to be underltood 
in the reftrained fenfe contended for ; vi^. wthout no^ 
ike that the goods had not been paid for \** but, without 
notice of fuch circumftances as rendered the bill of lading not 
fairly and honefily ajpgnabled* The criterion beings accord*^ 
ing to Mr, JuRice Butler in that cafe, (p. 6S1.) Does the 
purchafer take it fairly and honejlly ? And fo underRanding 
fuch exprefficn, or at any rate fo underftanding the rule 
of law on the fuh}e<Sl, we think that in this cafe no cir- 
cumdance appears to have exiiled at the time of tiic 
affignment of this bill of lading which (hould have pre*- 
vented the plaintiff from taking it, or which fliould now 
render It not available in his hands. We are of opinion 
therefore that the rule for a new trial in this cafe Ihould 
be difeharged. 


AJonday, 
May 30th. 


The King again/i Dodd. 


Whether or not 
the particular 
rehemes dc- 
jjounetd by the 
flat. 6 Geo. j. 
c. ]8./. 18. as 
Tsanifcjily tend- 
ing to the common 
grievanref preju- 
dice, and incon- 
lenience, of 


defendant, fometimc in the year 1807, pub» 
Hflied and circulated two different fchemes ; one 
of them, intitled, Profpedtus for the London Paper 
Manufadnring Company;” the other, A Prof- 
<< peclus of the intended London ' Didillery Company 
for making and rectifying genuine Britijb Spirits, Cor* 


great numbers 

of fubjedis in thclf trade and other affairs ; fuch as the raifing a great furti by fubferjp. 
tion for trading purpofes, and making the (hares in the joint/oo^ tramferrable \ be in them* 
felves unlawful and prohibited, witliout reference to the fafi of fuch, tendency in the 
particular inftance in ihc opinion of a Court and jury ; at any rale the inviting of fuch fub- 
icriptions by holding out falfe and illegal conditions, fuch as that the fubferibers would not 
he liable beyond the amount of their refpedive fhares^ Teems to be an oifbnce within the* 
. But as the Aatute had not been a£ted upon for a great length of time, and was novv 


fought CO be enforced by a private relator, wlio feemed not to have been deluded by th«' 
projedi, but to have fubfciibed with a view to this application, the Court refufed to inter* 
frre by granting ad information, though they difeharged the rule without colls. 


12 


dialSf 



IN THE rOETr^EItJHTH YfiAR OF GEORGE III. 

dials, and Compounds.” By the firft of thefe it was 
propofed, amongft other things, to raife by fubfcriptioti 
50,000/. by twenty five hundred transferrable (hares of 
50/. each, payable by inftalments not exceeding 10/. per 
cent. : the whole to be under a deed of trufl; or enrol* 
mcnt in Chancery^ by which no party (it was faid) 
could be accountable for more than the fum fubfcrlbed 
under the regulations therein (lipulated:” and the perfons 
qualified to be chofen direftors by the amount of their 
lhares were to be taken in the rotation in which they 
fubfcribed. The great advantages of this fchemc over 
other paper manufaftories were extolled throughout the 
pTofpeftus. The other fcheme, for a Diflillery Com- 
pany, which was alfo held forth in terms of extravagant 
praife to attra£l popular favour, propofed to raife 
fOO,ooo/. by two thoufand transferrable (hares at 50/. 
each, payable by inftalments not exceeding xo 4 percent* 
at twenty days notice ; to be in like manner under a deed 
of truft enrolled in Chancery, “ by which no party was 
to be accountable for more than the fum fubfcribed 
under the regulations ftipulated therein.” This alfo was 
to be under the management of direftors properly qualU 
fi^ed, to be nominated in rotation as they fubfcribed. An- 
nexed to the former fchemc was a fuppefed report to the 
direftors of the London Dittillery Company from the 
defendant, dating that he had begun in May or Junt 
1807 taking in i/. fubferiptions ; and fpeaking of the 
large fums which would be required for the purebafe of 
premifes, Brc.; and naming different individuals, amongft 
others himfelf, to be defied to the principal employ- 
ments in the concern. 
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^he Attorney^General (on the part of a private relator)# 
moved the Court on a former day for a criminal infor- 
mation againft the defendant as the framer and promoter 
of thefe fchemes, which he contended to be againft the 
exprefs provifions and plain policy of the flat 6 Geo. I4 
c. iB./ 18. and fupported the application by an affidavit 
verifying the iffuing of thefe printed propofals by the de- 
fendant, to whom application was made by the deponent 
for information refpe£ling the nature of them, and from 
whom he received a profpcftus as to the paper manu- 
fadlory. That the deponent agreed to fubferibe to it, 
and paid the defendant 5/; as for an inftalment of 10/. per 
cent, on a transferrable fliare of 50/. And in anfwer to an 
inquiry by the deponent what return would be made if the 
fcheme did not fucceed, the defendant anfwered 2|/. per 
cent, on each fliare : and at the fame time mentioned that 
the fubferiptions to the diftillcry fcheme which he had to 
offer to the public had been all full three months before, 
and that the fiiares bore a premium, but he thought he 
could get the deponent one for a premium of 10/. or 20/. 
Fafls of a fimllar nature were alfo fworn to, with refpeft to 
the defendant’s taking fubferiptions for the diftillery 
fcheme in a book kept in an office for that purpofe, and 
for which a clerk in the office delivered receipts purport- 
ing to be figned by the defendant as furveyor; and that 
at the fame time the defendant came into the office and 
converfed with another perfon prefent on the nature of 
the undertaking, who alfo fubferibed. 

The flat. 6 Geo, 1. c. iS.f, 18. (^), on whicl\ this ap- 
plication was founded, reciting that whereas it is no- 

torious 

(a) Mr. Jufticc J5lacf:j%ne/ in B. 4 c. 8 . of his Commentaries, fays 
tha\ this (latute was enabl’d in the year after the infamous South Sea pro- 

jeft 
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** torious that fevcral undertakings or projefls of diffe- 
rent kinds have .at times fince June 1718 been pub- 
licly contrived and pradlfed, or attempted to be prac- 
tifedy within London and other parts of the kingdom, 
as alfo in Ireland^ and other dominions of the king, 
“ which manifeftly tend to the common grievance, pre- 
judice, and inconvenience of great numbers of fubjefts 
in their trade or commerce or other their affairs; and the 
** perfons who contrive or attempt fuch dangerous and 
mifehievous undertakings or projc£?ls, under falfe pre- 
“ tences of public good, do prefame according to their 
own devices and fchemes, to open books for public 
fubferiptions, and draw in many unwary perfons to 
** fubferibe therein, towards railing great fums of 
money ; whereupon the fubferibers or claimants 
under them do pay large proportions thereof, &c. ; 
which dangerous and mifehievous projects relate to 
feveral fiiheries and other affylrs wherein the trade, 
** commerce, and welfare of the fubjefts, or great num- 
bers of them, are intcrefted. And whereas in many 
“ cafes the faid undertakois or fobferibers have piefumed 
to 2lQ: as if they were corporate bodies, and have pre- 
tended to m^ke their fiiarcs in flocks transferrable or 
** aflignable without any legal authority, &c. (Theu 
** after dating feme inftaiices of iil. gal atling under ob- 
folete or pretended charters;) and many other unwar- 
rantable pradfices, too many to enumerate, have been 
and may hereafter be contrived, fet on foot, or pro- 
ceeded upon, to the ruin of many fubjefts, &c. And 

jedl had beggared h.ilf tlie nation. It obfcrvtt!, liowevu, in tbe 
argument, from At»acrjsn'i Hijiory of Zommerccy that the ^oulh Sou bubble, 
as it was called, burft after the was pallal, whidi was In 171S, two 
years after the failure of projt di in France. 


i6o8* 
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^ whereas it is abfolattly neceiTary that ail public m* 
^ dertakings and attemptSi tending to the common 
** grievance, prejui^ice, and inconvenience of the fubjefis 
in general or great numbers of them, in thehr trade, 
commerce, or other lawful affairs, be cffeftually fup- 
prefled,” 5 tc. For remedy cnafts, ** that all and every 
the undertakings and attempts defertbed as afotefaid, 
and all other public undertakings and attempts tending 
to the common grievance, prejudice, and inconvenience 
of his Majefty’s fubjefts, or great numbers of them, in 
•* their trade, commerce, or other lawful affairs, and all 
public fubferiptions, receipts, payments, aflignments, 
transfers, pretended aflignments and transfers, and alt 
other matters and things whatfoever for furthering, 
countenancingi or proceeding in any fuch undertaking 
« or attempt, and more particularly the afting or prefum-» 
ing to aft as a corporate body, the raiflng, or pretend- 
ing to raife, transferrable ftock, the transferring, or 
« pretending to transfer or aflign, any (hare in fuch 
** ftock, without legal authority, ftiall be deemed 
illegal and void, &c.” 

S. 19* ena£ls that all fuch unlawful undertakings and 
attempts fo tending to the common grievance, &c. fliall 
be deemed public nufances, and fubjefts the offenders to 
the penalties of praemunire, in addition to the fines, pe- 
nalties and punifhments of perfons convifted of common 
and public nufances. And fubfequent claufes give other 
remedies in refpeft of thefe grievances. With a provifo 
(/ 25.) that the aft (hall not be conftrued to prohibit cat 
reftrain the carrying on of partner (hips, In trade in fuch 
manner as had been before ufually and may legally be 
done. 


Garni»f^ 
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GattM% JfWii Jerdti^ Lawes^ tnd Aiotphus^ (bewedf 
caufe againft the inf 0 rmBdo% and denied that there wee 
any apfierent inifchtevotte tendency nr puUtc gricfance 
in thefe fchemes, (the mie of which was to fopply better 
and cheaper paperi and the other to fupply beMr and 
cheaper fpirits to the public than they had at pro 
fent;) without which they were not within the letter^ and 
llill left within the fpirit of the law. The relator doet not 
pretend to fay that the money was attempted to be raifedf 
without any real intention to apply it to the purpofes in 
view, in fraud of the fubferibers ; or that the febemes 
themfelves are impra£licabk and fallacious ; but the 
objeds which are openly avowed are fuch as, if realized, 
mud not only be advantageous to the fabferiberSi but to 
the public at large*. They are fair objeds of trade, 
meant to be obtained by fair competition with other 
traders \ but as a larger capital was required than it is in 
general prafiicable for a few private partners to raife, it 
was propofed to accompllih it by inviriog many fubfcril^rs 
to form a joint (lock* Then if the objefb were legal, and 
it would have been legal for any number of perfons to 
have met by appointment and entered into partnerlhip 
for this purpofc, as they may fox any purpofe of trade, 
(except in the coal trade, and in that of bankers, and of 
infurance, under different a£ls), the mere circum« 
ftance of inviting others by advertisement to jfin them 
in fuch an undertaking cannot make it unlawful, nor the 
defendant^a miftake of the law in fuppofitig that each 
partner woul4 only be acciouotable for the joint debts 
incurved to the kmount of bis fubferiptioor Then the 
circumftaacc of thii affociationt if legal in its objefk and 
beneficial in its nature and tendency, being to be accom* 
plifiied hj tramferrable Jharis is not in itfelf made illegal 
VOI-.IX- Mm by 
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i8o8< Hy the aft of Parliament^ urilcfd tht Court fee clearly 
ThTiTrKG it has, in the words of the aft/ a manifeft tendency 

to the. common grievance, T)rcjudicc and inconvcmcnco, 
of the public. It is only put by way of example amongd 
other means which may have that tendency : but ftiU 
the Court mu ft be fatisfied that the fcherne itfelf to be 
promoted by thofe means has fueh mifehievous tendency. 
They alfo dwelt on the hardfhip of inftituting a profc* 
cution of thiatort upon a ftatute, which, except in the 
inftance of a profecution againft Caynvood (a) within two 
years after it pafled» dots not appear by any cafe in print 
to have been afted upon : and he is there reprefented 
to have been a projeftor of an unlawful undertaking to 
carry on a trade to the North Seai^ whereby mafty of his 
Majefty^s fobjefls had been defrauded of great fums. And 
they urged that the Court would not put in force fo penal 
a law at the in (lance of a private relator, who had htmfelf 
voluntarilyi without felicitation from the defendant, or 
anyone connefted with him, become a fubferiber, with a 
view as it feemed, of preferring this complaint \ when if 
the evil were of magnitude fufBcient lo call for public 
redrefs, the Attorney General might file an information 
ex officio againft the offenders. 

The Attorney Generate Beft Serjt. and Abbott^ in fupport 
of the rtle, premifed that the only probable reafon why 
this branch of theftatulc had not been afted upoo for fo 
long a time wds bccaufe it had cotrefttd thb evil it was in- 
tended to fapprefs, till now of late when it had ffiewn 
itCelf again, and it was agaiil neceffary, in proportion sss 
fbhemes of this fort tnuUiplied (and &e pltbUc had heard 

{ei) 1 StiC. 471, and 2 hd, Rayt rj6i, 

Wf 
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of dtbet5 on foot befides thofs in queilion)| to put this 
wholefoncie law in force* They then argued from the 
wording; of the ftatute that^ the Legillature meant to 
prohibit altogether prc^edis of this nature» defcribed by 
certain indicia as tending in their nature to the common 
grievance^ prejudice and inconvenience of the fubjeft . It 
ftates that it was rtotorious that projeSs of different kinds 
had been of late pra£lifed or attempted to be pra£lifed 
tt^hich manifejilj tended to the common grievance, &Ci 
that theperfons who continued or attempted {yi^dangerous 
and rnifclMevous projefts^ under falfe pretences of public good 
(and fuch are blazoned forth in thefe fchemes), prefumed 
to open books for public fuhfcription \ that they drew in the 
fubfcribers or claimants under them to pay fmall propor- 
tions thereof : fome of them, it is faid, prefumed to a^ as 
corporate bodies, and had pretended to make their Jhares 
in flocks iransferrabltf without any legal authority. All 
thefe a£ls, which are to be found in the prefent cafe, are 
declared to be dangerous and mlfchievous. But then the 
legiflature go On further to recite more generally, that 
it is neceffary that all public undertakings and attempts 
tending to the common grievance, &c. of thefubjecls in 
their trade or lawful affairs fiiould be fupprtiTcd : and 
then it enadls for remedy that all undertakings^ and attempts 
as aforefaid i* (which mull naean all thofe paiticularly 
defcribed in the firffi part of the preamble^ « and all 
other public undertakings to the common griev- 
« ancc, 3cc. (which evidently points to ^ the general 
words at the conclufion of the ptcaipblc,) and all 
other uiatters and things whatfoever for furthering, 
countenancing, or proceeding )n any fuch undertaking;*' 
and more particulstrly (inter alia) the' pretending to raife 
Mm2 transfer* 


i8o8v 

The King 
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iloS* inntfatftAh Jlocls^ or to fiam in JiuhJhcku &c. 

without tuthoritjr of Pariiament or of the Crown, are dc- 
dared to her illegal and void. That the particular a£ls 
°**** defcribed are in the.mfelres unlawful, as being afiumed 
to hare a mifchievous and dangerbus tendency, is further 
erident from the 2ift feflion, which fubjefis to punifli- 
naent any broker who (hall aft as fuch in contrafting 
for the fale or purchafe *< of any (hare or inteteft in any 
** of the undertakings by the aft ieclani it It unlawful.'* 

* But unlefs the particular aftt themfelves defcribed are to 
be taken as exprefsly prohibited without any reference to 
what a jury may cmifider as their tendency, how is a broker 
to know whether a jury will* conlider them as tending it 
fit eemnun grievance, fo as to govern his conduft in ex- 
cfcifing his bufinefs of a broker. But if the condruftion 
of the aft were otherwife, it cannot be doubted that thefe 
fchemes come witbih the fpirit of it. They hold out a 
falfe lure to the fubfetibers, that they (hall not be an* 
fwerable for mere than the amount of their (hares, which 
is calculated to enfnare the udwary ; while extravagant 
hopes of gain are proclaimed to allure the greedy ; and 
adventurous perfons of fmall property are drawn in by the 
facility held out of paying their fubferiptions by fmall in- 
ftalments % which is one of the mifehiefs intended to be 
prevented by the aft. There are tdfo mifehiefs of a more 
general nature affiefting others than the fubferibers them- 
felves ; for when a multitude of perfons are engiged in 
a commercial adventure with transferrable fiiares, it is 
next to itopo(Eble for thofe who deal vnth them to know 
to whom they are giving credit, or for the members 
themfelves to know Hte extent of their own refponfibility.^ 
It is imprafticable for 500 perfony to (he or be fued with 

cffsft. 
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efFc£l. And the individual (htrcholdcr docs not get rid 
of the evil by parting with his (hare ^ as he ftill reiiiains 
liable not only for the partnerihtp debts contra£ked during 
the time be held it, but allb for thofe contradled after- 
wards with one who may have continued to deal with 
the company on his crediti not knowing that he had ceafed 
to be a partner. One of the fpecial objeQs of the aft 
therefore was to prevent numbers of perfons clubbii/g 
together with transferrable (hares for the purpofe of car- 
rying on trade. It was cooGdered as a crafty expedient 
to enable the original projeftors^ after having pofTefTed 
tfaem&lvcs of the joint ftock and fubfcription funds, to 
withdraw themfelves from refponGbility : but if the 
(hares are not transferrable, then the lofs and ruin will 
fall as it ought upon the original projeftors. One objeft 
of the legiflature was to fecure Gtnple individuals agatnft 
the ruinous confequences of fuch projeftsi where great 
hopes are holden out to the public on falfc foundations s 
a large fund to be collefted by numerous fubfcriptions of 
fmall fums, of which the chief projeftor is to retain a 
principal (hare in the management i and the (hares 
to be transferrable in order to facilitate the efcape Of thofe 
who are in the fecret, and to make redrefs more difficult 
and fruitlefs. Another objeft was to fecure the public. 
Legal corporations are known, and can be made refpon- 
(Ible by their property, and punilbed by the forfeiture 
of their charter; but bodies of this fort, indeGnitely nu- 
merous and having only individual exiftence, can with 
difficulty be traced^ and cannot afford the fame pxoteftion 
to the public who deal with them* 


sas 
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Lord EiCiiMBoaouGH C> at the conclafion of the 
argument) obferreil that it was a quaftlon of confiderable 
Mm3 novelty 
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1 8o8* novel^ upon the conftt u£%ion of the whichi thougl^ 

~~ of fomci ftanding, could not be coafidered as obfolete : 

agmn^ yet the long period which had intervened ftnce the patt- 
ing of the law, and the little ufe which appealed to have 
been made of it,, might perhaps aferd fomeexcufe for this 
party, and for others who of late may faaye been engaged 
in fimilar projedfs, if it Ihould appear that they had 
fallen unawares into the commiflion of an offence* The 
Court would therefore take into cbnfideratiozi, firftj^ 
whedibv the a£l;8 imputed to the defendant were illegal 
and next, whether under the circumllances it might be 
proper to grant the information prayed for. The firft 
iqueftion was of very extenGve confequence, as k might 
affe£): other cafes : and the Court would wi(h their deci« 
fion to have as niuch public benefit with as little private 
inconvenience as poffible. Two days afterwards his 
Lordfhip delivered the opinion of the Court to this 
effedl. 

The cafe has been very fully argued, and the applica* 
tion for an information has at lead bad this good effcd]! 
that it has produced a full difcuflion of the qusdion, and 
has given a general notoriety to the exidence of the da- 
tute of the 6th of Geo. i., fo that no perfon can hereafter 
pretend to fay that it is an obfolete law, and on that ac- 
count no longer to be enforced againd fuch as odend 
againd the provifions of it. After a lapfe, however, of 
•87 years fince any authenticated proceeding has been had 
upon this branch of the a£i, and when other ways are 
fttli open to the party now applying to put this in 
force againd ofFen'^ers, the Court in the exercUe of a 
found difcretion, under all the circumdances of the cafe^ 
will forbear to interfere in this extraordinary manner* 
But at the fame time we wilh it to be underdood that it 


11 
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is not becaufe we think that the fads brought before 
us ore not within the penalty of the law: but we 
cboofe to exprefs ourfelves with thjc greater referve^ be- 
caufe the defendant may ftill be indided> and the Court 
may ftill be called, upon the removal of the indifiment 
by certiorari, or upon an information filed by the Attor- 
ney-General, to give their opinion on this very cafe. 
But independent of the general tendency of fchemes of 
the nature of the projeft now before us to occafion pre- 
judice to the public, there is befides in this prolpefius a 
prominent feature of mifehief ; for it therein appears to 
,be held out that no perfon is to be accountable beyond 
the amount of the (hare for which he (hall fubfcribe, the 
conditions of which are to be included in a deed of truft 
to be enrolled. But this is a mifehievous delufion, cal- 
culated to enfnare the unwary public. As to the fetb- 
feribers thcmfelves, indeed, they may ftipujatc with each 
other for this contrafled refponfibllity 5 but as to the reft 
of the world it is clear that each partner is liable to the 
whole amount of the debts contrafled by the partner- 
fhip. I forbear to comment on lefler circumftances ; 
fuch as the fmallnefs of the fqm to be fubferibed in the 
firft inftance, which feems to carry an appearance pf 
bolding out a lure to the unwary } and other features in 
the cafe. But confidering that this is brought forward 
after a lapfe of fo many years fince any Cmilar profccu- 
tion was inftituted, and brought forward by a party who 
does not profefs to have been himfelf deluded by the 
proje£t j and the ftatute having been pafled principally 
for the protection of unwary perfons from delufions of 
kind ; the Court think, in the exercife of their dif* 
crctiQOi that they ftiould npt uovir enforce (he ftatute 

againft 
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i8c8. againft this defendauitat the relation of a peifoo fo eir* 

'' cumftanced t leaving the relator- to the common law 

remedy by indid^mentg or the defendant to be proceeded 
againft by hh Majefty^s Attorney«General ex officio, if 
he Ibould deem it adrifeable for the proteflion of the 
pt^blic. But the Court think Jt is fit that this rule (hould 
be difeharged without cofts. And they recommend it 
aa a matter of prudence to the parties concerned, that 
they fliould forbear to carry into execution this mifehie* 
votts projeift, or any other fpeculative proje£i of the like 
nature, founded on joint flock and transferrable (hares : 
and we hope that this intimation will prevent others 
from engaging in the like mifebievous and illegal pro* 
jeds. 

Rule difeharged, without cofts* 


Monday^ 

May 30th. 

The Englijh no- 
tice required by 
the ftat. G. 2. 
e. 27./. 4 IS to 
be on the cvpy 
of the proceft 
and not on tiie ‘ 
writ itft ll j and 
the fervicc of 
fuch copy with- 
out the notice 
is ii regular .^nd 
will be fet afid**} 
though the 
Coi^C dif- 
eharged a rule 
for quafliing the 
writ iifclf on 
tlus account* 


Lloyd againji Maurice. 

^HE Attorney-General fhewed caufe againft a rule for 
quafhing a writ of latitat, becaufe the copy of the 
|)TOcefs ferved on the defendant had not the Englijh no- 
tice on it required by the flat. 5 Geo. 2. e. 27./ 4.: and 
admitted that the fervicc of the copy was void for want 
of fuch notice on the copy of the writ ferved, as re- 
quired by the a£l ; but contended that the writ of latitat 
itfeif^' which, in fa£l, had fuch notice upon it, was good ; 
and fhe a£l only requires the Englijh notice to be on the 
copy ferved. 

W. J 5 . Taunton fald that the aft meant to identify the 
copy of the writ ferved with the ijvrit itfelf in this re- 
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fpe£l;« The only ufc of the Enghp notice was on the 1808. 

copy of the ^procefs ferved : it was ufclefs, and not re- 
quired by the aft, on the writ itfelf* 

M \URlCE- 

The Court agreed that the Englt/h notice was only 
required to be on the copy of the procefs ferved, and 
need not be on the writ itfclf ; and that for want of fuch 
notice the fervice of the copy was irregular : but the writ 
itfclf being perfeft when iffued could not be qualhed ; 
and therefore this rule mufe be difeharged. 


MEMORANDUM. 

AT the end of this term Wm. Manley Efq. of the 
Middle Temple, and Albert Pell Efq. and Wm. koug/^ 
Efq. of the Inner Temple, were called Serjeants, and 
took for their motto Pro Regc ct Lege. ” 
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ACTION 0«I THE CASE. 

Sei Franchmf, i* Guaramtib. 

1. TF a man place dangerous Craps 
X baited with deifi, in hi9 own 
ground, fo near to a highway* or to 
the premifes of anotheft that dogs 
palling along the highway, or kept 
in hit neighbour’s premifes, in aft 
probably be attraded by their in> 
llin^ into the trap? ; and in cbnfe- 
qoence of fuch ad his neighbour’s 
dogs be fo attraded* and thereby in- 
jured, an adion oh the cafe lies/ 
^ewn/tnd v, Wathen$ 4^8 G. 3, 

Pm*ll 

2 . Ill an adion on the cafe againft the 
Iheriff for negligent and wrongful 
condud in conduding the fale of the 
plaintiff’s goods under a writ of fteri 
facias* by which they were fold much 
under value, where, in ftating the 
fubftance of the writ, the count aU 
leged that the ftieriff was command- 
ed to levy 8o/. awarded to 7* C. 
for his damagu f^ained hj occajian 


of the Attaining th^ debt ; that is pre^ 
ved by the writ which flated that 
the 8of. were awarded to 7- C, for 
his damages fuftained as. fwtll by rea-i 
fon of detaining tbp debt as for his 
c^s, bfc. ; for c^s are in legal fenfe 
included in the word damages* PhiU 
ls(s V. Baeon, H. G, 5 , 298 

AFFIDAVIT. , 

See Avterfoits Accy/ir, 

AGREEMENT. 

I, Qne, having entered into articles of 
agreement for the purch iie of cer- 
tain premifes* devifed the fame to a 
truftee to pay the rents and profits 
to her three daughters (one of them 
being covert), and the furvivor of 
them* for their lives* fhare and (hare 
alike: and* after their deceafe* in 
truft for all and every the ehi/d and 
children of \iet three daughters who 
ihould be living at the death of the 
furvivor of them* as tenants 10 com^ 

mon; 
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mon : hut if all her daughters fhoold 
die witheut leaving any then, 
after the deceafe of the lurviyor, in 
trud for her grandfon, in fee, who 
was her Iw at la<w: the relidue of 
her real and perfonai eifate to her 
U)ree daughters. Upon a bill filed 
hy the grandfon, in the lifetime of 
the furviving daughter, to rellrain 
the tenant from cutting timber. See,; 
and after a conveyance of the pre- 
mifes to the ufes of the will ; held 
that under the will and deeds of 
leafe and releafe the three daughters 
took no legal edates, but that the 
releafee took an efiate for the lives of 
the daughters; and that fuch of 
their children as ihould be living 
at the death of the iurvivor of the 
daughters would take^eftates ftty 
as tenants in common. Robin/on v. 
Grey and Othort^ M . 48 G. 3, 1 

2. Proof that the defendant agreed to 
fell his horfc wst ranted found to thf- 
plaintiff for 31/. lor., and at the 
fame time agreed chat if the plain- 
tiff would take the horfc at that 
value, he, the defendant, would buy 
another horfc of the plaintiff *8 bro- 
ther for 14/. and that the dif- 
ference only fhould be paid to the 
4efendant, will fupport a count 
charging only, that in confidcration 
that the plaintiff would buy of the 
defendant a horfe for 31/. lor. the 
defendant promifed that it was found ; 
and that in fad the plaintiff did buy 
the horfe J^or that price^ and did pay 
to the defendant the /aid 31/. lor 
Hands v. Burton, E. 48 G, 3, 349 


alien enemy. 

The Court would not flay judgment 
and execution on^ a fummary appli- 
cation, becaufc the plaintiffs after 
verdid became alien enemies, ^an- 
brynen v. WHJon^ H. 48 G. 3. 321 


ANNUITY. 

AMENDMENTS 

Order to amend writs ofdM* facias on 
a judgment, and declaration thereon, 
conformably to the judgment roll. 
Brafwill y. Jeeo, H. 48 G. 3. 

316 

ANNUITY. 

1. Where tenant for life conveyed 

eft^tes to truilees for 99 years, if he 
fhould fo long live, in truft to raife 
money by the grant of annuities for 
his life ; and afterwards he and the 
truilees granted an annuity to one 
lay dved, reciting the former con- 
veyance to the trufiees, it is not ne* 
ceffary by the annuity ad 17 G. 3. 
c. 26. to inroll a memorial of the 
trull deed ; it not being ** a deed, 
indrument, oraffurance thereby any 
annuity is granted/ but only a deed 
of conveyance to thole who after- 
wards granted the annuity, and con- 
(Htoting their title to the eflace 
charged therewith. G* Callaghan v. 
V Ingilby, M, 48 G, 3, 1 35 

2. Where fhe memorial of a bond> 
conditioned to fecure an annuity, 
recited in the condition an indenture 
between the fame parties, and part 
of the fame affurance, wfikh dated 
the annuity to be granted for the 
“ price of 1800/., which faid fum of 

l8oo4 *wa 5 paid by the grantee to 
** the grantors by bis draft on R, and 
Co. his bankers at or before the 

^ ** fealing and delivery of the faid 
** indenture and bond / and the 
memorial of the faid indenture dated 
that the indenture witneiKrd that 
in confidcration of 1 Soo/. to the 
** grantors, in hand paidhy the gran- 
** tee, and which was paid to them jby 
his draft on R. and Co. his 
bankers, &c. the paymtnt and re^ 
** eeipt of •which faid 1 8oo/. the 
•• grantors did thereby acknowledge/ 
the annuity was granted : this does 
fudiciently import^ that the confdera^ 
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iion money was a&tsatly rocti^ed hy ^ 
rough the medium of 
the AtniK^Jsrfore the execution of the 
deeds granting the annuity ; fo as to 
difpenfe with the neceffity of fetting 
tut in the msmorial the particulars 
of fuch drafts with the time of pay- 
ment. 

The annuity a£l does not require 
that the eliates charged with the 
annuity fhould be fpecifically fet 
forth in the memorial: and there- 
fore it is no objeftion that the me- 
morial only flated the annuity to be 
charged on all the grantor’s eftates 
in the county of 2^or/^ and all other 
his premifes conveyed to certain 
tiuftces. ' 1^5 

4. It is no objeftion to the memorial 
of the deed granting the annuity, 
that ic dated it in general ternfV, to 
contain powers of didrefs and en- 
try, as dated in the deed for the 
annuity adf does not require fuch i 
powers to be dated, except as far as | 
they create a trud, which brings ! 
them within the branch of the act 
relating to truftees. i^. Nor, 

5. Is the memorial required to date the 
covenants of the grantors for the due 
payment of the annuity. 

APPEAL. 

By the dat. 35 G. 3. r. toi. / .2. the 
party aggrieved by am order of 
Judices, direfling payment, to the 
amount of above 20/. of the charges 
and cods of the furpenfion of an or- 
der of removal, on account of the 
illnefs of the pauper, may appeal to 
the next feilions, in like manner as 
again d an order of removal, though 
he omit to give notice of fuch his 
appeal within three days after the 
demand of fuch charges and cods ; 
by which he makes hxmfelf liable to 
a didrefs for the amount. And if 
on appeal the former order be vacat- 
c4j or i^e amount of the charges to 
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be paid be reduced, the furplus, if^ 
before levied by didrefs, mud be re- 
funded. T/je King V, The Inhabitants 
of Bradford^ M, 48 (?. 3. 97 

APPRENTICF 

An indenture binding an adult as an 
apprentice, which was not executed 
by herfelf, but only by her father- 
in-law and the mader, though with 
her confent, does not conditutc her 
an apprentice ; and confequently no 
fetdement can be gained by her un- 
der fuch indenrure. The King v. 
The Inhabitants of Ripon, //. 48 G. 3. 

29s 

ARREST. 

One who had been appointed Conful 
General from the Porte^ but was 
difmtlTed fevcral months before from 
his employment, and another perfon 
refidenl here appointed ia his room, 
is not at any rate privileged from 
arred; though at the time of the 
arred he had not received any odi- 

I cial notification of his diimifTkl, or 
of the appointment of the other. 
Marjhdl V. Critico^ £. 48 G.3. 447 

ASSUMPSIT. 

J. A cudomer paying bills, not due, 
into his bankers in the country, 
whofe cudom it was to credit their 
cudomers for the amount of luch 
bills, if approved, as cafli (charging 
intered), is entitled to recover back 
fuch bills in fpecie from the bankers 
becoming bankrupt; the balance 
of his cadi account, independent of 
fuch bills, being in his favour at the 
time of the bankruptcy : and if pay- 
ment be afterwards received upon 
fuch bills by the afligneer, they are 
liable to refund it to the cudomw* 
in an adipn for money had and re- 
ceived. Giles V, Perkins and Others, 
jt^gnees of Dickenfon and Others, M. 
48 G. 3. 12 

2. One 



^34 ASSUt^PSIf; 

t» One who had voluntarily oiFered to 
pay a film t>f money for the ufe of 
the poor of the parilh> in order to 
avoid a profecucion by a magiftrate 
upon a charge of having indigated 
the efcape of a prifoner in cuftody 
for a mirdemeanor^ which offer was 
confented to by a magidrate, and 
the money accordingly paid by the 
party to the mader of the workhoufe 
for the ufe of the poor ; may at any 
rate countermand the application of 
the money before it is lo applied ; 
and may recover it back in an a 61 ion 
for money had and received. Taylor 
V. Londey% Af. 48 G. 5. 49 

The law will not raife an adumpfu 
upon a judgment obtained by default 
in one of the colonies again d a par- 
ty> who upon the face of the pro- 
ceedings appeared only to have been 
Jummoiied ** by nailing up a copy of 
the declaration at the court-houfe 
door i** it not appearing that he had 
ever been prefent in the colony^ or 
fubjefl to the jurifdidion of the co- 
lonial court at the time of the fuit 
commenced or afterwards : although 
by a law of the colony if a defend- 
ant be al^fint from the ijland% and 
have no attorney, manager, or over- 
feer there, fuch mode of furomoning 
him lhall be deemed good fervice : 
for the abftnce thereby intended is of 
one who had been frtjknt and fubjedt 
to the jurifdidiion : though even if 
it had been meant to reach drangers 
to the jurifdidlion, it would not have 
bound them. Buchanan v. Bjichr^ 
Hi 48 G. 3. 19* 

4. Proof that the defendant agreed to 
fell his horfc warranted found to the 
plaintiff for 31/. 1 or., and at the 
fame time agreed that if the plain- 
tiff would take his horfe «at that 
value, be, the defendant, would buy 
another horfe of the plaintiff’s bro- 
ther for 14/* 14x0 that the dif- 
ference only fhould be paid to the 
defendant, will fupport a count 
charging only, that in condderation 


AuTERPOrrs acquit. 

that the plaintiff ijfoald boy of the 
defehdaht a horfe lo/., the 

defendant pk>mifed that it was 
found, akid that in fadt the plaintiff 
did btiy the horfe fair that price, and 
did pny to tlk dtfendanf the /aid 31I. 
los. Hainds v. Burton, B% 48 G. 3. 

349 

5. Where money in litigation between 
two parties has by mutual confent 
been paid over to a truileei in truil 
for the party entitled, it can only be 
fued for and recovered from the 
ilakeholder by the party entitled to 
it, and not from the original party 
who was indebted ; though he agreed 
to wave all objedrions to form. Ker 
V. OJborne, JB. 48 G. 3. 378 

ATTORNEY; 

An attorney of B. B. in pleading his ^ 
privilege againU being fued by ori* 
ginal, improperly Rated the cuRom 
of this court to be not to compel its 
attornies to anfwer an original writ, 
unle/s Jirft forejudged from their office, 
&c. (^hich is the coflom in 6. A. 
but not in this court) : but held that 
enough appearing to fuftain the plea^ 
the coftom which had no foundation 
here (of which the court would take 
notice) might be rejedted as fur- 
plufage. Stokes v. Mafon, E. 48 

(?. 3 » 424 

AUTERFOITS ACQPIT. 

One was indidled in Middlefesc for per- 
jurjp committed in an affidavit; 
which indidlment, after fetting out 
fo much of the affidavit as contained 
the falfe oath, concluded with a 
prout patec by the affidavit affilr^i 
in the court of B* E. at Wejlminjleri 
&c. and on this he was acquitted : 
after which he was indidled agsid in 
Middkfex for the fame perjury, with 
this difference only, that the fetond 
indidbment fet oat the jurat of the 
affidavit, in which it was Rated to 
have been lytotn in London-, which 

was 
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xvsa traverfed by an averment that 
in fa£l the defendant was fo fworn 
in Middltfex and not in London : and 
held that he was entitled to plead 
aucerfolus acquit ; for the jurat was 
not conclufive as to the place of 
fwearing ; and the fame evidence as 
to the real place of fwearing the 
affidavit might have been given un 
der the iirff as under the fecond 
indidfment ; and therefore the de- 
fendant had been once before put in 
jeopardy for the fame, offence. The 
King V. Emden, E, 48 G. 3. 437 

AUTHORITY. 

One who had voluntarily offered to pay 
a fum of money for the ufe of the 
poor of the parifli> in order to avoid 
a profccution by a magiffrate upon 
a charge of having infti gated the 
efcape of a prifoner in cuffody for a 
roifdemeanor ; which offer was con- 
fented to by the magillrate, and the 
money accordingly paid by the party 
to the mailer of the court-houfe for 
the ufe of the poor; may at any 
rate countermand the application of 
the money before it is fo applied, 
and may recover it back in an ac- 
tion for money had and received. 
Tajflor v. Lendey, M. 48 G. 3. 49 

AWARD. 

I . An award, that certain aflions be 
di/continuedf and each party pay his 
own coils, is final and good ; being 
in effedl an award of a ilet pro- 
ceffus. Blanchard v. Lilly, E. 48 
G. 3. 497 

3. Where by the rule of reference the 
cods were to abide (he event of an 
award ; that includes the cojls of the 
reference as* well as of the caufe. 
Woodv. Kelly, E. 48 G. 3. 436 

BAIL. 

I. None can be holden to fpecial bail 
in detinue or trover without a judge’s 
order, Reg. Gen. H, 48 G. 3. 325 
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2. Bail above having been put in and, 
exception entered in the vacationf 
notice of judification for the firff 
day of the next term muff be given 
within 4 days after fuch exception. 
Neillfon v. King, E. 48 G. 3. 434 

BAIL BOND. 

Where the writ was to appear before 
the King voherefoever he Jhould then 
he in England, and the iheriff took 
a bail bond for the party *8 appear* 
ance before the King at Weftminfler 
on the day named in* the writ ; held 
to be a fubffantial compliance with 
the ffat. H, 6 . c. 9. fo as to en- 
title the affignee of the fherlff to re- 
cover on fuch bond. Jones v. Stor- 
dy^ M. 4g G. 3. SS 

BANKER. 

In FRA Ban K RUPT, 1. 

BANK NOTES. 

Execution, i. 

BANKRUPT. 

1. A cuftomer paying bills, not due, 
into his bankers in the country, 
whofe cuffom it was to credit their 
cuftomers for the amount of fuch 
bills, if approved, as cafti, (charg- 
ing intereff), is encrcled to recover 
back fuch bills in fpecie from the 

«rbankers becoming bankruot; the 
balance of his caffi account, inde- 
pendent of fuch bills, being in his 
favour at the time of the bankrupt* 
ty ; and if payment be afterwards 
received upon fuch bills by the af- 
iignees, they are liable to refund it 
to the cuitomer in an aflion for mo- 
ney had and received. Giles v. 
Perkins and Others, AJJignees of Dick^ 
enfon and Others, M. 48 G. 3. ih* 

2. Neither the bankrupt, nor any pe r- 
ibn claiming from him by affign- 

meut 
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mcnt fubfcquent to the commiffion 
of bankrupt, (ball be permitted in 
an action at law to queftion the va- 
lidity of fuch commiffion, and re- 
cover from the aflignecs the proper- 
ty of the bank^up^ taken under it, 
by proving an a6l of bankruptcy 
committed by the bankrupt prior to 
the petitioning crcdit:ir’s debt ; 
though it be alfo ihewn that there 
was ^fuflicient petitioning creditor’s 
debt cxiding at the time of fuch 
prior adl of bankruptcy, whereon a 
better commiffion might have been 
foed out. Donovan t Ajjignu of 'Ken* 
net an Infolwit Debtor, v. Dpjf, 
AJJiguee of the fame Kennet^ under a 
Commi/Jion of Bankrupt » M, 48 G, 3. 

21 

3, The certificate of a bankrupt, al- 

lowed affer the filing of the plain- 
tilF’s bill and before plea pleaded, 
is evidence to fupport the general 
plea in bar given by the flat. 5 G. 2. 
c. jjo. /. 7. viz. that before the ex- 
hibiting of the plaintiff’s bill the 
defendant became a bankrupt, and 
that the caufe of aflion accrued be- 
fore be became a bankrupt. Harris 
V. James, M* 48 G. 3. 82 

4. A,, and G., partners and diftU- 
lers, occupied certain premifes leafed 
to A- and another, and ufed in com- 
mon in the trade the ftills, vats, and 
ctcnfils neceffary for carrying it on, 
the property of which ftills, &c. 
rffiorwards appeared to be in A, On 
the difiblotion of the partncrfliip, 
which was a lofing concern, it was 
agreed that C. and one J. ftiould 
carry on the bufinefs on- the pre- 
miTes; and by deed between the two 
laft and A. it was covenanted and 
agreed, that A. ihould withdraw 
from the bufinefs, and permit G. and 
7. to ufe, occupy, and enjoy the 
diftill-honfc and premifes, paying 
the referved rent, &c. and the fcveral 
ftills, vats, and otenfils of trade fpe- 
cified and numbered in a fcbedule 
appexod, m confideration of an an* I 
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nuity to be paid by G. and J. to An 
and his wiie and the furvivor ; with 
liberty for C. and y., on the deccafe 
of A. and his wife, to purchafe the 
diftill-houfe and premifes for the re* 
mainder of A/s term, and the ftills, 
vats, 8 cc, mentioned in the fehe- 
dule : and G. and J, covenanted to 
keep the ftills, vats, and utenfils in 
repair, and deliver them op at the 
time, if not purchafed : and there 
was a provifo for re-entry if the 
annuity were two months in arrear. 
Under tbi«, C. and J, look pofftllion 
of the premifes, with the ftills, vats, 
and utenfils, and carrh d on the bu- 
finefs as before ; and made payments 
of the annuity, which afterwards 
fell in arrear more than two months ; 
but A/s widow and executrix who 
furvived him did not enter, but 
brought an aftion for the arrears, 
which was ftopped by the bankrupt- 
cy of G. and J. who continued in 
poffefilon of the ftills, vats, and uten- 
fils on the premifes. — 

On a queftion, whether fuch ftills, 
vats, and utenrils,rocqntinuingin pof* 
feftion of G. and J, the new partners, 
and ufed by them in their trade in 
the fame manner as they had been 
by the former partnerr, of whom A> 
the owner w-^s one, paffed under the 
fiat. 21 Jsic, I. r. 19. / 10. and 11. 
to the affigne es of C. and Jm, as being 
in the pojfefjion, order, and difpofttion, 
of the bankrupts at the time of their 
bankruptcy as reputed owners : and 
nothing appearing to the world to 
rebut the prefumption of true owner- 
ihip in the bankrupts arifing out of 
their poffeifion and reputed owner- 
ihip, (of which reputed ownerftiip 
the jury are to judge from the cir- 
cumftances ;) held, 

1 • That the ftills which were fixed 
to the freehold did not pafs to the af- 
fignees under the words goods and 
chattels in the ftatute^ 

2. That the vats, &c. which were 
not fo fixed, did pafs to the affigoees 
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as beln^ left by t^e true owner In 
the poileffioo, order and clirpafidon 
(as it appeared to cKe eye of the 
world) of the bankrupts^ as reputed 
owners. 

3. That the cafe would have admit- 
ted of adifTerent confideration if there 
had been a ufage in t’ne trade for 
the utcnfils of it to be let out to the 
traders ; as that might have rebutted 
the prefumption of o vn^rlhip arifing 
from the poireflion and apparent or- 
der and difpoGtion of them. Horn 
V. Baker ^ /f. 48 G. 3 . 215 

5. The cofts of a fuit in Chancery, 
diredlcd to be paid by an award 
made before the bankruptcy of the 
defendant, but which (foils were not 
taxed till after he became bankrupt, 
cannot be proved under the com- 
million ; but the bankrupt remaios 
liable to be attached for the amount 
under the award made a rule of court. 
STke King v. Daviest H. 48 G. 3. 

31H 

6* The departure of a trader from bii* 
dwelling houfe, with intent to delay 
his creditors, is an afi of bankrupt- 
cy, though no creditor be thereby | 
in fadt delayed. And the words in | 
the flat, 1 Jac, r, r. 15./ 2. follow- 
ing this and ocher ads of bank I 
TUptcy committed, viz. ** to the in ! 

tent or whereby his creditors lhall 

or may be defeated or delayed,*’ 
&c. arc to be read, ** to the intent 
“ his creditors (hall or whereby (or 
^ that thereby) they may be dt- 
“ feated,” &c. But the lying in 
prifon 6 months upon an arrell is 
made a fubdancive ad of bankruptcy ; 
independent of any intent of the 
trader. So in the cafe of an ad of 
bankruptcy by the trader’s beginning 
to keep houfe the denial of a credi- 
tor is ufaaliy given tn evidence, not 
Co (hew the fad of the creditor’s be- 
ing delayed, bat as evidence to ex- I 
plain the equivocal act of the trader’s 
keeping in his houfe, ant) to (hear that 
he began to keep houfe jwith intent ; 
Voi.iX. i 
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to delay his creditors. Robert/on 
V. Liddelt E 48 G. 3. 487^ 

7, Goods Told and delivered upon an 
agreement to be paid for by a prefenC 
bill payable at a future date does 
not create a prefent debt, on which 
to found a commifTton of bankrupt : 
nor can an adion for goods fold and 
delivered be maintained by the ven- 
dor before the time when the bill 
agreed to be given would have be- 
come due, when the contradl would 
be no longer executory. Neither 
can fuch executory contrad, iffuch 
bill payable at a future day be ac- 
tually given to fecure it, found a 
good petitioning creditor’s debt 
within the ftatutes 7 G. i.r. 3i.yrr. 
and 5 G. 2. c. 30. / 22. which are 
confined to debts due on bills, bonds, 
promiiTory notes, and other perfonal 
written fecurities of the like fort, 
payable at a future day; which alone 
by the latter ftatuce are made avail- 
able to found a good petitioning cre- 
ditor’s debt. Hojkins v. Duperoy^ 
£.480.3. 498 

BASTARD. 

See Order of Justices, i. 

1. One magiflrate committing the mo- 
ther of a baftard child to cullwdy for 
not filiating the child is yet entitled to 
the previous notice of action required 
by the flat. 24 G. 3. c, 44. though 
by the flat, 18 £/iz. e, j.y.' 2. jurif- 
diction over the fubjcct matter is 
given to /w magiftrates. kKei/er v, 
7 okey £. 48 G. 3 ' 

2. A married woman pregnant in the 
abfence of hey huiband witn a eniid, 
which when born would by law be a 
bailard, is removeabie as an unmar- 
ried woman under feet. 0. of Hat. 33 
G. 3. c. 10 1 . Tbe Kings. The in* 
habitants of Tihbenbam, E* 48 G. 3^ 

388 

BILL OF lading. 

The property of goods paiLs by the 
indoifemeot and delivery of the hill 
Na of 
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of lading by the confignee to another 
bona hde for a valuable confideration, 
and without collufion with the con> 
fignee; although the indorfeeknewat 
the time that the cenfignor had not 
received money payment for his 
goods» but had taken the con^lgnet'^ 
acceptances payable at a future day 
not then arrived: and after fuch af- 
Bgnment of the bill of lading the 
confi^or cannot ftop the goods it* 
tranntu upon the infolvency of tht 
original confignee, Cuming v,Broi.L*nf 
E, 48 G, 3. , 506 

BILLS OF EXCHANGE. 

I. A* and B, having exchanged their 
acceptances of bills drawn by each 
the other at fo many day’sdate; 
held that the delivery of the refpec- 
tJvc bills for acceptance, and the 
rc-dcIivery of the fame by the ac- 
ceptors to the refpective drawers, 
was a negotiation of the bills ; and 
that (uch bills could not, after they 
bad been fo exchanged for valuable 
confideration (as the exchange of 
acceptances is) for 20 days, be poft- 
dated without a new ftamp, as upon 
new bills ; although during all that 
time each had remained in the hands 
of the original drawer. Cardiuell v. 
Martin^ H, 48 G. 3. 190 

a. Where the indorfee of a bill of ex 
change lodged it with his bankers, 
who prcfenied it for payment on the 
4th, when it wasdifhonored ; and on 
the 5th they returned it. to the in. 
dorfee, who gave notice to the 
drawer of the difhonor pn the 6th 
by the two-penny pqft : held fuch no- 
tice to be reafonable. ScoU v. Lif 
/$rd, £. G. 3^7 

BOND. 

t* .To debt on bond conditioned for 
^thc payment rf a fum of money, 
which the condition ftaied to have 
been npt borro^wed^andrecti^ed 
by the defendants of the plaintifi's at 


reTpofidentia intereft, fecured by 3 
cargo of goods fhipped from Calcutta 
to OJle2d\ it is competent to the 
defendant to plead that tpe bond was 
given to fecure the price of goods 
iold by the plaintifi-s to the defend, 
ants in the Eaji Indies, and illegally 
prepared by the plaintiffs for Ship- 
ment from thence to beyond the 
Cqpe ofGoodHope^ without the li- 
cence of ihe EaJi India Company ; 
without proceeding to ilate formally, 
that the condition was colourable, to 
conceal the illegality of the tran fac- 
tion, and to negative that the bond 
was given for money taken up, bor-- 
ronved, and received, &c. For the 
ftatement in the plea is rather ex- 
planatory of, than abfolutely incon- 
fiftent with, the tranfa^tion Hated in 
the condition of the bond: but if it 
were inconfi/lent with it, the plea 
would Hill be good in this form, 
Paxton V. Popham, E, 48 G. 3. 408 
2. An officer cannot commute for mo- 
ney the fervices of an impreffed 
man, nor let him go for moneys 
and a bond given to fecure the 
man*s return on non-payment of 
fuch money is void ; and may be a- 
voided by plea diiclofing the true 
tranfadtion. and fhewing that the 
man was illegally impreffed. Po/e 
V. Harrobin, L. 22 G. 3. R» 416 

BUILDING ACT. 

In trefpafs againfi the owner of a houfe 
adjoining to the plaintiff ^s in the 
metropolis, for taking down his par- 
ty wall and building, on it, the dc« 
fendant fhewing at the trial that he 
was auihorifed in doing the thing 
. complained of under the building 
! adl 14 G. 3. c. 78. is entitled to 
i treble colls under the loth fedlion, 
upon a nonfuil. Ctdlins v. Poney^ 
//. 48 G. 3. 322 

COMPOUNDING. 

Misdemeanor comfounpinc. 

CON- 
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CONSUL. 

See Arrest, 

CONTRACT. 

SetTtiADE, 1. 

XONVEYANCE VOLUNTARY. 

A voluntary fettlement of lands made 
in confideration of natural lo vt and 
affeSiton is void as againft a fubfe- 
quent purchafer for a valuable con- 
tideration, though with notice of the 
prior fettlement before all the pur 
chafe money was paid, or the deeds 
executed ; and though the fcttlor 
had other property at the time of 
fuch prior fettlement, and did not 
appear to be then indebted, and 
there was no fraud in fad in the 
tranfadion: for the law, which is in 
all cafes the judge of fraud and co- 
vin arifing out of fads and inients, 
infers fraud in this cafe, upon the 
conftrudion of the flat. 27 Eliz, 
c. 4. Doe d* Otley v. Mannings M. 
48 G. 3. 59 

CONVICTION. 

Though it be proper for a magiftrate 
in drawing up a convidion on the | 
Rat. 5 Ann, c. 14. to Rate the particu- I 
lar evidence of the fad on which his 
judgment is founded, and not mert- 
ly the legal eifed of fuch evidence, 
in the words of the Ratute, yet a con> 
vidion in the latter form is valid in 
law : but the magiHrate fubjed.^ 
himfelf to an information if he en 
deavour to Richer himfelf from de- 
tedion by mif-Rating fuch legal 
refult when the evidence would not 
warrant it. The King v. Pear/e, E, 
48 G. 3. 355 

COPYHOLD. 

See Surrender. 


CORPORATION. 

I. The charter of Saltajb empowers 
the mayor, juflice of the peace, and 
the reR of the aldermen (feven in 
ail), or the major part of them, of 
whom the mayor and juRice to be 
two, when it (hall feem to them con- 
venient and necpffary, to eled as man/ 
free burgefles as Rial) pleafe them, 
and to the fame free burgejjes fo "ele&ed 
to adminifter an oath, 'Fhc de« 

fendant was eleded a free borgefs 
in OHoher 1804, and in December 
1806, at a meeting of Rx out of the 
feven aldermenn^n confequence of a 
mandamas to them to fill up the va- 
cant place of alderman, and which 
meeting the mayor faid was held for 
that foie purpofe, the defendant ten- 
dered himfelf to befworn in ; againR 
which 3 aldermen proteRed, one of 
whom immediately left the afTembly ; 
but before the other two proteftors 
withdrew, the mayor, with the aR’cnt 
of two other aldermen, adminiftered 
the oath of office to the defendant. 
Held, 

iR, That the fwearing in of the 
burgefs might well be at a time fub- 
fequent to the eledion ; he having 
had a prefent legal capacity to b.e 
fworn in at the time of his elcdion ; 
and therefore not like the cafe of an 
infant eleded. 

2dly, That the ad of fwearirg in, 
being merely miniRerial, m:iy be 
done by the mayor, as presiding 
officer, in the prefence of the msjo- 
rity of the mayor and alds^rmen, by 
whom fuch ’'ad was required to be 
done, whenfoever and howfoever 
affem-bled, and without any previous 
fummons for this purpofe ; these 
being no difTent by the majority 
at the time when the oaih was f^c ad- 
miniRered. 

3dly, Though three,' an equal 
number of thofe firR a/Temblcd, pr/j- 
leReci againR the defendant’s being 
fworn in when he RrR tender<*cl 
N n 2 himfelf 
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himfelf to take the cath ; yc^ one of 
the proteftors having withdrawn^ it 
was competent to the majority who 
reinained to admioifter the oath ; 
no vote having been come to by the 
major part at firfl aiTembled to pre- 
clude the body from doing the adt 
at that meeting. 

4thJy, Whether,, if it be 

found againft a defendant in quo 
warranto, that, though duly elected, 

. lie was not duly (worn in, there can 
be any other judgment againd him 
jthan of ouftir abfoluu ; there being 
no in dance of a judgment of ovJUr 
quou/que. The King v. Courtenay ^ 
H, 48 G. 3* 246 

2, But where the new mayor of Nenjo 

Romney was required by charter to 
be fworn in before the old mayor, a 
fwcaring in by the town clerk, the 
ufual officer to admintiler the oath, 
before the cld mayor, but again d the 
confent and diredlion of the latter, 
was held void. Rex v. M* 

B Cr. 2» 3 , R, cited in Rex v. Cour^ 
tenay* 252 

3. The negleft to be fworn into an 
office for above 20 years after the 
party’s election to it is evidence ol 
bis refufal to accept the 04 €ce : as j 
his acquiefcence unexplained for fo I 
long time in the election of another 
perfon into the office is an evidence 
of his renunciation of it, and the 
acceptance of fuch renunciation by 
the body. Rex v. Jordan^ tempore 
Lord Hardweket KAXtA ibid, 263 

4^ Though the affixing of the common 
feat to the deed of conveyance of a 
corporation be fufficienc to pafs the 
edate, without a formal delivery, if 
done with that intent; yet it has no 
fuch effect if the order for affixing 
the feal be accompanied with a dt- 
redion to their clerk to retain the 
conveyance in his hands till accounts 
were adjuded with the purchafer. 
Derh^ Caned Company v. Wilmoty E, 
48 G. 3, 360 


fuOSTS. 

CORRECTION, HOUSE OTl^ 

Prisoner,. I* 

COSTS. 

Damages and CosTSr- 

I, In an order of filiation and main'* 
tenance the judices have no power 
by the dat. ‘i8 Elix, c. 3. to direft 
the defendant to pay the cods of the 
parifh in obtaining the order: but 
having in fuch order feparated the 
fum CO be paid for maintenance, and 
the fum to be paid for cods, the or- 
der was quadied as to the latter, and 
confirmed as to the red of it. The 
King V, Snveef, M, 48 G. 3. 25 

! 2. In trefpals againd the' owner of a 
home adjoining to the plaintiff’s in 
the metropolis, for taking down his 
parry -wall and building on it, the 
defendant fhewing at the trial that 
he was authorized in doing the thing 
complained of under the building 
a <51 i4 G. 3. e, 73. is entitled to- 
treble cods ur.der the lOth fe6lion, 
upon a nonfuit. Collins v. Poney, 
/:/. 48G,. 3. 322 

3. The oils of a fuit in Chancery di- 

reded tc be paid by an award made 
before the bankruptcy of the de- 
fendant, but which cods were not 
taxed till after be became bankrupt, 
cannot be proved under the com- 
m'ffion ; but the bankrupt remaius 
liable to be attached for the amount 
under the award made a rule of 
court. The King v. Demjis, H, 48 
G. 3. 3i»i 

4. In a fpecial count on a policy, the 
rifk was dated to continue until the 
fhip was unloaded, and there werp 
common counts: held that the pre- 
mium having been paid into court 
generally was an adndffion of the 
contrad dated' in the fpeciai count 
and that it was not competent to^the 
defendant to fhew that the policy, 
by which the rifk was originally 
made to ceafe after the ihip was 
moored 24 hours in fafety, was afters 

ward» 
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wari;ls altered by the broker wsthou; 
the defendant's knowledge. But 
the defendant having afterwards ob- 
tained a rule to amend tkc rule for 
paying money into court, by con- 
fining it to the money counts, and 
for a new trial on payment qf cods ; 
and the plaintifi^^ thereupon deter, 
mining to take the money out of 
court, and not to proceed further, is 
entitled to all the coils of the ai^lion, 
and not merely to the u(ua1 coils oi 
a new trial. Andrt^vs v,Pal/grave» 
H. 48 G. 3. 325 

5. Where by the rule of reference the 
cods were to abide the e vent of an 
award ; that includes the cofis of the 
reference as well as of the caufe. 
Wood V. O* Kelly, E» 48 G. 436 

COVENANT. 

A variance in fetting out one of feve- 
ral covenants in a Icafe, on which 
breaches were afljgncd, viz. the 
Cellarbeer fieldj indead of the filler- 
feer field ; being copfidered as part , 
of the defcription of the deed de* 
dared on ; though the plainiilF waved 
going for damages on rhe breach of 
that covenant ; is fatal. Fitt v. 
Green, //, 48 G. 3. j88 

CUSTOM. 

'Vv’'here a plea of }udifi cation in trefpafs 
for taking two hories, as heriot?, 
dated a cudom in the manor that the 
lord from time vnmem-irinU until the 
dimfeon of a certain tenement into 
moieties, had taken and been accuf* 
tomed to take a lieriot upon the 
death of every tenant dying feifed ;/ 
and Jince the di^jijion the lord had 
taken and been accKjlomed to take 
on the death of every tenant dying 
feifed of either of the moieties a he- 
riot for each moiety : this mud be 
taken to be one entire cudom, and 
not two didindl cudoms, the one ap- 
plicable to the tenement before, and 
other after the divifion of it : 


and being laid to be an immemorial , 
cud^m, it ]$ disproved by evidence* 
that the divifion was made within 
memory. Kingsmill, Bart. v. Buli» 
H, 48 G. 3* 18^ 

DAMAGES AND COSTS, 

In an aftion on the cafe againd the 
fheriff for negligent and wrongful 
condndl in Condudling the fale of the 
plaintiff^s goods under a writ of fieri 
facias, by which they were fold much 
under value, where, in dating the 
fubttance of the writ, the count aU 
leged that the fherifF waB command** 
cd to levy 8or. awarded to J. C. 
for his damages fudained by occaJtOH 
of the detaining the debt ; that is 
proved by the writ which dated that 
the 8 cs. were awarded to 7. G. for 
his damages fudained as nvell by rea- 
fon of detaining the debt as for his 
cojls, &c. ; for crjls are in legal fenfe 
included in the word damages* Phil* 
lugs V. Bacon, H. 48 G. 3, 198 

DAY-RULE. 

Aday-rule, when made, covers, by re* 
lation back, the liberation of a prU 
foner who had dgned the petition, 
but had gone out of the prifon be* 
fore the fitting of the court on the 
fame day; though the marfhal were 
fued for the efcape before the fitting 
of the court. Field v. Jones, M» 

48 G. 5. iji 

DEBTOR AND CREDITOR. 

vVrr Insurance of Li FE, Z. 

DEED. 

See Conveyance. Surrender,!, 

CT, Description of Persons, i. 

Though the affixing of the common 
fcal to the deed of conveyance of a 
corporation be fufficient to pafs the 
edate, without a formal delivery, if 
done wit.h that intent ; ycc it has no 
N n 3 fuch 
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fuch cffe^l if the order for affixing * 
the feal be accompanied wth a di- 
reilion to their clerk to retain the 
conveyance in his hands till accounts 
were adjuiled with the purchafer. 
Derby Canal Company v. Wilmott E, 
48 G. 3. 360 

DEMISE. 

See Lease. 

DESCRIPTION OF PERSONS. 

yobn Lealand furrendered a copyhold 
in the occupation of him John Lea- 
land to the ufe of Jo/eph Lealand and 
John Lealand his Jon^ for their lives 
and the life of the furvivor ; remain- 
der to the heirs of the body of the 
/aid John Lealand fan of Jo/eph L. ; 
remainder to the right heirs of the 
faid John Lealand : held, that the 
ultimate remainder was meant for 
the right heirs of John the Jurrender^ 
ar ; as well becaufe John the furren- 
deree is before deferibed with the 
addition of the /on of Jo/eph \ as of 
the minlfcft futility of giving John 
the Jurrenderee an eftate tail^ and af- 
terwards a fee in fucceflion. Though 
if the confttudion had been left 
doubtful, the ultimate remainder 
would have continued in the furren- 
deror. Roe d, Hucknali v. Eoftir^ 
48 G. 3. 405 

DESERTER. 

Settlement by Hiring and 

Service, i. 

DEVISE. 

j. One, having entered into articles of 
agreement for the pnrehafe of cer- 
tain premifes, dtvifed the fame to a 
trurtec to pay ihe rents and profits 
to her three daughters (ms of them 
being covert), and the furvivor of 
for their lives, lliare -and Ihjrq 
alike: and, after their deceafe, in 
trull for all and every the child and 


children three daughters who 

fhould be living at the death of the 
furvivor of them, as tenants in com- 
mon : but if all her daughters fhould 
die without leaving any ijue, then, 
after the deceafe of the furvivor in 
truR for her grandfon,. in fee, who 
was her heir at larwx the refidue of 
her real and perfonal eflate to her 
three daughters. Upon a bill filed 
by the grandfon, in the lifetime of 
the furviving daughter, to reftrain 
the tenant from cutting timber, &c.; 
and after a conveyance of the pre- 
mifes to the ufes of the will ; held 
that under the will and deeds of 
leafe and releafe the three daughters 
took no legal eilates, but that the 
releafee took an eflate for the lives of 
the daughters;' and that fuch of 
their children as fhould be living 
at the death of the furvivor of the 
daughters would take eilates in fee^ 
as tenants in common. Rohinjon v. 
Grey tend Others, M. 48 G. 3, i 
2. J, P, devifed real and perfonal 
ellate to truflees, to pay thereout an 
annuity to* his wife for life, and out 
of the refidue to pay fufficient for the 
maintenance, education, and fopport 
of his only daughter, until /hefiyould 
attain the age of 2 1 years, or marry ; 
and when ihe fhould attain 21, or 
marry, then to her in fee: but in 
calc his daughter ihould die under 
age and unmarried, then the eilates to 
go to bis wife for life ; an^d, after 
her deceafe, to the twoo children of his 
nephew, as tenants in common in fee : 
with a provifo, that if either his wife 
or daughter fhould marry a, Scotch* 
man, then his wife or daughter fo 
marrying fhould forfeit all benefit 
under his will, and the eilates given 
to fuch his wile or daughter as fhould 
fo marry fhould defeend to Juch perfon 
or perfons as njoould be entitled under 
his ^ill, in the fame manner as if his 
fivife or daughter were dead. Held, 
that fuch partial reiltaint of marriage 
was legal; and that the daughter 
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liaving while under age married a 
Scotchman and died, leaving a fon^ 
fuch fon could not inherit, nor her 
hufband be tenant by the cnrtefy ; 
but that the limitation over (the tef- 
taior^s wife being alfo dead) to the 
two children of the teftator’s ne- 
phew (which nephew was ftill liv- 
ing,) took efFeft immediately on 
fuch marriage ; they being the per- 
fons delignated by the will to take 
in the event which had happened ; 
the tellator having confidered fuch 
prohibited marriage the fame as th: 
death of his daughter, under age, 
unmarried. Perrin v. Zjwr, M 
48 G. 3. _ . '70 

Where there is no connexion by 
grammatical conftru:lion or dired 
words of reference, or by the de- 
claration of fom:i common purpofe, 
between diftinfl devifes in a will, the 
fpecial terms of one devife cannot 
he drawn in aid of the conftruflion 
of another, although in its general 
terms and import fimilar, and app!i 
cable to perfons Handing in the fame 
degree of rclationHiip to the t^'fti 
tor ; and there being no apparent 
reafon, other than the difFercrt word- 
ing of the claules, to prelume that 
the tcllator had a different purpofe 
in view. 

Therefore, where the teflator hav- 
ing a fon married, and fix grandfons 
and three grand-daughter^ and 
three farms, devifed all his lands to 
his fon for life ; and after his death 
gave to his eldell grandfon Thomas 
(the defendant) the north fide of Do^n 
farm, and to his grand-daughter 
Frances the jouth fid( of the fame 
farm ; and to his grandfons Geor^^e 
and Edmund^ and his grand-daugh- 
ter Elizabeth, ** the upper part 
of Lain farm, equally between 
** them 10 long as they Ihould remain 
“ fjngle ; but if either married, then 
** to have paid by the other t^jco ten 
fQunds a year for his or her life 
ai d (0 his grandfons Ed%vard and 
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yohn^ and his grand-daughters Mary^ 
and Ann, the lower part of Lain 
farm, equally betweeathem (which 
** made them tenants in common) 
** fo long as they remained lingle; 
but if either married, then 10/. 
year (not faying, to be paid by t^f 
** others^ for his or her life;** and 
then gave the third farm to another 
grandfon: held, that on the marri- 
age of and Ann, their 

co-devifee of the lower part of the 
Lain farm, John, who remained 
iingle, could not recover the 3-4tb$ 
of the farm forfeited by their mar- 
riage, as upon the fuppofjtion that 
the lol. a year for life to each of the 
devlfees fo marrying was to be paid 
by him who remained fingle ; as in 
the correfponding devife of the other 
part of the Lain farm : but the 3-4ths 
may be chargeable with the annuities 
of 10/. a-year to each in the hands 
of (he heir at law, who was entitled 
to thofe Glares. 

Nel'her could the grandchildren 
take u fee by implication in the 
Glares fo devifed to them generally, 
ivithout words of limitation, merely 
from t ie circumftancc that an exprefs 
ellate for life was firft given to the 
teftj«tor*s fon and heir at law. Right 
d. Compton V. Compton, //• 48 G. 3- 

267 

4, By a bequeft of leafchold to R, until 
his (elctelt) fon T. Jhall attain si, 
and no lunge f ; but in cafe T .Jhall dig 
in minority, then to J, or O, (his 
younger brothers) or cither furviving 
or attaining z r, as aforefaid ; with a 
dcGre that R. would guit anddelix^er 
up the prernifis as aforejaid, and con* 
firming the bequeil of them to R.*a 
family on his relinquiGiment of n 
certain claim, which he did reiin- 
quiGi ; held, that T. on his attain- 
ing z 1 took the eGate by neceffary 
implication ; though there were a 
devife of the refidue to W. the 
younger brother of R, Goodright 
V. Hojkitts, //. 48 C. 3. 3^6 

N n 4 j. Uadcr ' 
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5. Under a devife to for life, re- 

marnder to B* ^nd htr heirs; but i< 
JB. die before //., or if (he die with 
out heirs ot her body, then to C 
and his heir^, &c. : held, that th- 
devife over to C. after B, could only 
take efF if 5 . died before and 
without iffue ; for that unlefs or were 
read as and, the devifee over would 
take if B, died before , although 
JB, left iffue ; which would ciearly be 
againft the apparent intent of the 
devifor, which was to prefer the 
ilTue of B. to C. Denn d* Wilkins 
V. Kemeys, E. 4^ G. 3. 366 

6. It feems that freehold may pafs by a 

will giving the clhte a Iccal deferip 
lion and ram'% though it be mida- 
kcnly called Ua/ehold*, there being 
no other property anfwering to the 
name and defeription. ibtd, 

7. Under a devife of land to the telfa 
tor’s fon Jo/eph, his heirs and ajfigns 

for en)er\ bur in cafe his fon Ihould 
die nvithout iJJ'ae, then, to go to the 
child of which his fecond wife wa^ 
enlicnt; held, that Jofeph took an 
eflatc tail. Doe d. Ellis v. Ellis, E. 
4.8 G. 3. 382 

8. Under a devife of land to the two 
children of the^eftator’s brother PF., 
when they attained the age of 21 
years ; but the executor to account 
to them for the profits until the age 
of 21, or day of marriage: but ij 
either fjould die hfnre 21 , the fur vi- 
ver to be heir to the other : held that 
the fee oafled, which would go over 
to the fu: vivor in cafe one died under 
2j, and would defeend or be dif- 
pofeahle If nc died after attaining 
21 : and that a Jevife of other land 
to the two cliildrr'n of ano\h«^r hro 
thcr R. on the fame condition as W.'j 

was governed by the fame 
conflru(f\ion. Doe d, Wight v. Cun 
doll, E, 4S G. 3. 4^^ 

9. One having a freehold manor of 
Sutton, and freehold lands there, and 
having alfo copyhold within the to'wn- 
pip of Sutton, and within the local 
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ambit of the manor, but held of an* 
other manor ; and having furren- 
d’ rrd his copyhold to the ufe of his 
will ; devifed all h\o manor of 5 ., and 
all his mefTaai^cs, farms, lands, te- 
nements, and hereditaments what* 
foever, njoiihin the precinBs and terrU 
tories of S in the county of Chefter^ 
wirh their rights, members, and ap- 
purtenances, in truft for his daughter 
Z-., (having devifed other eftatea in 
other counties to two other daugh- 
ters,) and to her children in ftrift 
fettlement : held, 1. Thzx farms, 
lands, &c. within the iomnPip, 
though not within the manor, of Sut^ 
ion, paffed by the defeription of 
farms, &c. njoithin the precinBs and 
territories of S. 2. That the general 
words “ melTuages, yisrjw/, lands,” 
&c, and particularly the word farms, 
were fufficient to carry copyhold as 
well as freehold in the place deferib- 
cd, if fuch appeared to be the intent 
of the teflator upon the whole will. 
3. That fuch intent was evinced in 
this cafe by the word farms, where 
it appeared that the teftaror had a 
farm rompofed of copyhold and 
freehold, which he had let as one 
entire fubjedf , and which mull other- 
wife be divided : and alio by this^ 
that he bad charged the property 
devifed beyond the annual income 
of it, unlefs the copyhold were in- 
cluded. And that this intent was 
nor rebutted by a power of leafing 
for 21 years given to all the tenantb 
for life ; nor by power to the truflees 
to raife portions by grants of long 
terms of years, 4, That a fmall 
copyhold diftant 8 miles, and a 
fmall freeho'ld 20 miles from Sutton, 
but w'ithin the county of Chejicry did 
rot pafs by that devife, but did pafy 
under a general refiduary claufe to 
another daughter. Doe d. Belajyje 
V. The Earl of Lucan, E , 48 C, 3. 
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ESTATE. 

DOGS. 

See Action ov the Ca$b, i. 

EJECTMENT. 

Landlord and Tenant, i. 

Where ejeftmenc is brought after a 
fine levied by the defendant, but 
before all the proclamations have 
been made under the (lat. 4 Hen. 7. 
<. z4., it is not neceifary for the 
IclTor to prove an aflual entry to 
avoid fuch fine; confidering it to 
operate only "as a fine at common 
law: but by the defendant’s confef 
fion of leafe, entry, and oufter, the 
merits only of the le/Tor’s tide are 
put in ilfue. Doe v. IVatts, M- 
48 G. 3. 17 

ENEMY. 

See Trade, i. 

ESCAPE. 

Prisoner, i. 

A day-role, when made, covers by re- 
lation back the liberation of a pri* 
foner who had figned the rctition, 
but had gone out of the pnfon be- 
fore the fitting of the court on the 
fame day ; though the marfhal were 
fued tor theefcape before the fi t^ng 
of the court. Field v, Jones ^ Mar* 
Jhal of K. B. Fri/on, M, 48 G. 3. 15 j 

ESTATE. 

One, having entered into articles of 
agreement for the purchafc of cer- 
tain premifes, devifed the fame to 
a truftee to pay the rents and profits 
to her three daughters (one of them 
being covert), and the furvivor of 
them, for their lives, (hare and (hare 
alike: and, after their deceafe, in 
trufl for all and every the child and 
children of her three daughters who 
^ould be living at the death of 
furVivcr of them, as tenaats in com* 


EXECUTION. |4| 

mon: but if all her daughters (l;oi}|(| 
die without leaving any ijfuey then^ 
after the deceafe of the furvivor, in 
trad for her grandfon in fee, who 
was her heir at lanv : the refidue of 
her real and perfonal efiate to her 
three daughters. Upon a bill filed 
by the grandfon, in the lifetime of 
the furviving daughter, to reftrain 
the tenant from cutting timber, &c.« 
and after a conveyance of the pre-> 
mifes to the afes of the will ; held, 
that under the will and deeds of 
leafe and releafe the three daughters 
took no legal eftates, but that the 
releafee took an efiate for the liyei 
of the daughters ; and that fuch of 
their children a$#(hould be living at 
the death of the furvivor of the 
daughters would take ellates in fee^ 
as tenants in common. Rohinjon v. 
Grey and Others ^ G. t 

EVIDENCE. 

Bankrupt, 2. and other parti* 
cular titles. 

In an adlion on the c%fe for a malicious 
profecution, it is not material for the 
plaintiff to prove the exaft day of 
his acquittal as laid in the declara- 
tion, fo that it appears to have been 
before the action brought: and 
therefore a variance in that refpe^^ 
between the day laid and the day 
dated in the record, which was pro* 
duced to prove the acquittal, is not 
material ; the day not being laid in 
the declaration as part of the deferip- 
tion of fuch record of acquittal. 
Purcell V. Macnamardt M, 48 G. 3. 

EXECUTION. 

See Action JON the Case, *. 

The court will not order the (heriff to 
retain in fadsfai^ion of a prefent writ 
of fi. fa., UTued by the plaintiff 

agmnit 
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again ft the defend an t» money or Bank 
u9(eSf which the iheriff had before 
received for the ufe of the defend- 
ant, in difcharge of an execution 
levied by the defendant againft ano- 
ther, and which the fherifF had not 
paid over. Knight v. CriddUi M. 
48 G. 3. 48 

FILIATION, ORDER OF. 

See Bastard. Order of Jus- 

T1C£S> I. 

FINE. 

Where ejcflment is brought after a 
Bne levied by the defendant, but 
before all the proclamations have 
been made under the flat. 4 H» 7. 
c. 24., it is not neceffary for the 
leffor to prove an afloal entry to 
avoid fuch fine; confidering it to 
operate only as a fine at common 
law ; but by the defendant’s con- 
fcffion of Icafe, entry, and ouftcr, 
the merits only of the lefTor’s title 
are put in iffue. Doe v. Watts^ M, 

48^. *7 

FOREIGN JUDGMENT. ^ 

The law will not raife an affumpli? 
upon a judgment obtained by default 
in one of the colonies againft a par- 
ty, who upon the face of the prc- 
ceedings appeared only to have been 
/ummcned by nailing up a copy of 
the declaration at the court-houfr 
door;” it not appearing that he had 
ever been prefent in the colony, or I 
fubjc^l to the jurifdidion of the co- j 
lonial court at the time of the fuit 
commenced or afterwards : although 
by a law of the colony if a defend- 
ant be a^nt from the ^and^ and 
have no attorney, manager, or over- 
feer therd, fuch mode ol fummoning 
him fliall be deemed good fervice : 
for ah/ence thereby intended is of 
one who had been prefent and fubjeff 
to the jurifiiiaioii : though even if ( 


FRAUDS, STATUTE OF. 

it had been meant to reach ftrangers 
to the jurifdidiion, it would not have 
bound them. 'Buchanan V. Rucker^ 
H, 48 G. 3. J92 

FOREIGN MINISTER. 

See Arr£st. 

FRANCHISE. 

By the long eftablifhed and recognised 
pr^dice of a writ of capias, 

with a non omittas claufe, may iflue 
in the firft inftance, and be executed 
by the fherifF within a particular li. 
berty, (fuch as the honor of Ponte* 
fraH in the county of Torky) the 
bailiff of which has the execution 
and return of writs, without a prior 
writ of latitat firft ilTued, and a re. 
turn made by the fherifF of mandavi 
I ballivo qui nullum dedit refponfum ; 
i and therefore no adlion on the cafe 
lies by the bailiff of fuch liberty 
againft the. party fuing out fuch 
writ, upon an allegation that it was 
nvrongfulty,»injuriouJly, and deceitfully 
caufed to be ilTued by him, to tho 
damage of the bailiff’s office, &c. 
Carrett v. Smallpage, B. 48 G. 3. 
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FRAUD. 

The law is in all cafes the judge of 
fraud and covin arifing out of fa^s 
and intents, and will infer fraud, 
upon the conftrudfion of the flat* 
27 Eliz, r. 4., in the cafe of a ruo* 
luntary fettlement, made in confide* 
ration of natural love and affe^ion, 
againft a fubfequent purchafer for a 
•valuable conftderation, though with 
notice of the prior fettlement before 
all the purchafe- money was paid or 
the deeds executed. Doe d, Qileyv^ 
Mannings M \ 48 G. 3. 59 

FRAUDS, STATUTE OF. 

A guarantie in writing to pay for any 
goods which the vendor delivers to 
* a third 



HUSBAND AND WIFE. 

a third perfon is good, within the 
4th fed. of the ifatute of frauds, as 
containing a fuScient defcription 
of the conjtderatiou of the promife, 
(namely, the delivery of the goods 
when made.) as of the promife itfell ; 
both of which are included in the 
word agreement^ required by that 
fedion to be reduced into writing, 
fipc, Stadt V. Lillt £. 48 G. 3, 348 

FREEHOLD. 

See Devise, 6. 

GRANT. 

See Lease, i. 

GREENLAND FISHERY. 

Impress, i. 

GOARANTIE. 

See Frauds, Statute of. 

Trade, i. 

HOUSE OF CORRECTION. 

Prisoner. 

HUSBAND AND WIFE. 

A feme covert living apart from her 
hufband, under fentence of fcpara- 
tion, with alimony allowed, pendente 
lite, in the ecclehaftical court, hav- 
ing brought trefpafs in the name 
of her hufband againfl wrong doors 
for breaking and entering her houfe 
and taking her goods, the Court 
refufed on the application of fuch 
defendants to flay the adion, though 
fupporced by an afKdavit of the huf- 
band (who hid not releafed the 
adion, nor applied to be indemni- 
lied agafnft the rifk of cods,) that 
the adion was brought without his 
auihority. Chambers v» Don^ld/on^ 
is. 48G'. 471 


INDICTMENT. 547 
IMPRESS. 

1. The ftat. 13. G. 2. r. 28./ 5. ex. 

empting from the imprefs Service 
any harpooner. See. or Jeaman in the 
Greenland ddiery trade, is impliedly 
repealed by the dat. 26 G. 3. c. 41. 
yi 17. which exempts fuch harpooner. 
Sec. •who/e name Jhall he infer ted in a 
hjit required to be delivered on oath 
by the owner of the vefTel to the 
colledor of the cudoms ; and which 
alfo exempts any feaman entered on 
board any fhip intended to proceed 
on the faid ddicry in the following 
feafon, mjho/e name Jhall be in/erted in ^ 
a lift to be delivered as aforejaid^ and 
who fliRll have given fecurity^ Sec* 
to proceed, and (hall proceed ac* 
cordingly : for the latter ftatute fu* 
pet adds the infertion of the feaman’s 
name in fuch lid as a condition pre- 
cedent to the exemption. Carutbers 
Ex parte, Af. 48 G. 3. 44 

2. It does not appear that the freemen 

and liverymen of London are ex- 
empted from being imprefTed for the 
fea fervice. if in other refpeds fit fub-r 
jefts for that fervice. The King v. 
Toung, E, 48 G. 3. 466 

INDICTMENT. 

i. One was indicted in Middlefex for 
perjury committed in an affidavit; 
which indidtmenr, after fetting out 
fo much of the affidavit as contained 
the falfe oath, concluded with a 
prout patet by the affidavit affiled 
in the court of i?. at Wejlmiffier^ 
Sec. and on this he was acquitted : 
after which he was indided again in 
Middlefex for the fame perjury, with 
this difference only, that the fecood 
indidment fet out the jurat of the 
affidavit, in which it was dated to 
have been fworn in London ; which 
was ttaverfed by an averment that 
in fad the defendant w^s fo fworn 
in Middlefex and not in London e and 
held that he was entitled to plead 
auterfoits acquit ; for the jure^ wa$ 

nuc 
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INSURANCE. 
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*^ot concluiive as to the place of 
fivearing^ and ^he fame evidence as 
|to t)ie real place of fwearing the 
jafHdavic might have been given un 
der the iirft as under the feconci 
indictment; and therefore the de- 1 
fendant had been once before put in 
jeopardy for the fame offenice, The 
King V. Emden, E. 48 G. 437 

a. Whether or not the particular | 
fchemes denounced by the ft. 6 G. i. 
r 18. yr 1$. as manifedly tending | 
to the common grievance, prejudice | 
and inconvenience of great numbers 
of fubjedts ip thw trade and other 
pj^airs, be in themfelves un)a>vful and 
prohibit.cd, without reference to the 
faft of fuch tendency in a particular 
in dance in the opinion of a court and 
jury ; fuch as the railing great fams 
by fubfcription for trading porpofes, 
and making the fhares in the joint 
dock transferrable; at any race the in* 
vicing of fuch fubfcriptions by hpld* 
ipg opt falfe and illegal conditions, 
fuch as fhat the fubfcribers would 
not be liable beyond the amount of 
Itheir refpedlive (hares. Teems to be 
an offence within the adt. But as 
the datutc had not been adled upon 
for a great length of time, and was 
npw fought to be enforced by a pri- 
vate relator who Teemed not to have 
been deluded by the projed, but to 
haye fubferibed with a view u> this 
application, the pourc refufed to in- 
terfere by granting an information, 
though they difeharged the role 
wilhopt cods. 7ipe King v. Dodd, 
E, 48 G. 3. 516 

INSURANCE. 

See Payment or Money into 
Court, 1. 

r. The dat. 43 G, 3. f. 153- /• * 5 - 
having enabled the king by order 
in council to licenfe the importation 
of ceruin goods, being Britijh or 
neutral property, from the enemy’s 
country, tn neutral fhips ; a contradl 


made by jf and B, Britifo fubjedst 
(the plamtiiFs) for the purchafe of 
brandy from a boufe of trade in 
France (an enemy,) to be (hipped 
from thence in a neutral, on account 
of A. and B.i which contrad was 
made in ccnteinplaiion of obtaining a 
licence for that purpole; which li- 
etnee was accordingly obtained foon 
after the making of fuch contrafl, 
and before it was begun to be exe* 
cured ; is a legal contra.^, and may 
lawfully be guarantied in the (ird in* 
dance by G. and D, other Britijh 
fubjeds (the defendants). And after 
fuch licence obtained, the guarantees 
are liable in damages for the conr 
(hipment of the goods by the houfe 
in France on board a neutral fent there 
for that purppfe. Though it yere 
objedled to the licence legalizing 
fuch trade, that it was not made ou|t 
to A* and B, by name, but only to G, 
and D, and other Britijh merchants ; 
and that neither C. and nor even 
A* and B., had any property in the 
goods; whereas the licence required 
the goods to* be imported to be the 
property of the /aid per/ons or fame of 
them ; and, until (hipment, the pro. 
perry continued in the houfe in 
France, For neither the a£t of par- 
liament, nor the king’s licence, re- 
quired the owners of the property 
to be indmndually named \ and even 
if the licence were to be fo conftrued, 
as it only required the goods im- 
ported to be the property of ** the 
feid perfons or fome of them, ae 
may hefpecified in their bills of lad* 
iiig and as no bills of lading 
were made out, which might have 
been made in the names of G. and 
/)., and if fo, would have conveyed 
to them a legal or fpecial property 
in the goods ; the defendants G« and 
were dill liable to anfwer in da* 
mages, upon their guaranty, as for 
the non-performance of a legal con* 
tra^. Timjon v. Meracg M» 4B G. 5. 



iNStTftANCfe. 

It i« not an implied condition in a 
common marine policy on (hip and 
f/eight, that the Ihip ihall not trade 
m the courfe of her voyage* if that 
nay be done without deviation or 
delay or Otherwife increafing the 
riik of the infurers ; and therefore, 
where a fhip was compelled in the 
cOurfc of her voyage to enter a p *ri 
for the purpoFe of obtaining a ne- 
celTary (lock of provifjons* which (he 
could not obtain before in the ufual 
courfe, by reafon of a fcarciry at her 
lading ports ; and during her julli* 
fiable ftay in, the port fo entered for 
that purpo(« (he took on board bul 
lion there on freight, which the jury 
found did not occafion any delay in 
the voyage ; it was held not to avoid 
the policy. Rafae v. Be//, H, 48 

G- 3- . m 

3. It is no breach of neutrality tor 
a neutral (hip to carry enemy's pro- 
perty from its own to the enemy's 
country ; the voyage and commerce 
not being of a hollile defeription, 
nor otherwife cxprefsly or impliedly 
forbidden by the law or policy of 
this country ; though the nentral 
thereby (objeds bis (Iiip to be de- 
tained and carried into a Britijh port 
for the purpofe of fearch. And 
therefore a Britijh underwriteri after 
condemnation of the enemy's goods 
found on board, and liberation of 
the (hip and the red of the cargo, is 
liable to the neutral owner of goods 
Mifured in the fame (hip, whofe voy- 
age was fo interrupted, either as for 
a total lofs, if notice of abandonment 
upon the l^s of the voyage be given 
in reafonable time ; or for an ave 
rage lofs, if fuch notice be given out 
of time. Barker v« Blakst, H, 48 G. 3. 

aSs 

4. Where a neutral (hip bound 
from America to Haure was fo de 
tained and brought into a Britijh 
port; and pending proceedings in 
the Admiralty the king declared 
Bervn m a date of biockadr, b; 
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which the further profecotion of the 
voyage was prohibited ; this was held 
a total lofs of the voyage, which 
entitled the neutral alTured to tban* 
don. 960 

5, But the blockade of Havre hav- 

ing been publicly notified here on 
the 61 h of September; and no notice 
of abandonment given till the 14th 
"of OBcher^ nor any excufe fabdaii- 
tiated for not giving it fooner for 
wane of competent authority before^ 
r.or any authority (hewn for giving 
it then ; held that the notice wain 
out of time; and this, though the 
plaifKifi^’s agents in this country had 
no notice till the 17th of OQober of 
the decree for reftoration of the (hij> 
and goods in quefiion, which had 
been pronounced on the 8th of O- 
tober, ^ ih^ 

6, A policy of infurance otiginally un-^ 

derwritten on (hip and outfit'* 
was after the (hip failed declared by 
confent of all parties, to be on (hip 
and goods by a memorandum writ- 
ten on a blank fpace in the body of 
the policy ; but without any new 
(lamps ; and it having been before 
decided that for want of the (lampa 
the plaintiff could not recover as up- 
on a policy on (hip and goods, as de- 
clared by the memorandum, it was 
now held that he could not recover 
upon' the policy in its original (late, 
as an infurance on “ fhxp and outftj* 
by reafon of the alteration apparent 
upon the face of the infirument it<- 
felf, and which was made by parties, 
int€ reded. French v. Patton, Em 
48 G. 3. 351 

INSURANCE OP LIFE. 

A creditor may iitfur. the life of hit 
debtor to the extent of his debt; 
but fuch a contrail is fubdantially 
a contrad of indemnity againft the 
lofs of the debt ; and therefore, if, 
after the death id the debtor, hit 
executors pay the dbbt to the cre« 

ditorit 
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ditor, the latter cannot afterwards 
'^ecaver upon the policy ; although 
the debtor died infolvent, and the 
executors were furnilhed with the 
means of payment by a third party. 
God/aU V. Boldero, M, 48 G. 3. 72 

JUDGMENT. ' 

^Foreign Judgment. 

JURISDICTION. 

By the long cftabliflied and recognized 
pradlice of B. R. a writ of capias 
with a non omittas claufe, may iiTue 
in the firft inftance, and be executed 
by the IherifF within a particular 
liberty, (fuch as the honor of Ponte 
fraS in the county of York^ the 
bailiff of which has the execution 
and return of writs, without a prior 
writ of latitat firft iflued, and a re- 
turn made by the (heriff of mandavi 
ballivo qui nullum dedit refponfum : 
and therefore no action on the cafe 
lies by the bailiff of fuch liberty 
againft the party fuing out fuch writ, 
upon an allegation that it was fjorong” 
fully y injurioujly^ and deceitfully caofed 
to be iflued by him to the damage 
of the bailift ’s office, &c. Carrett 
V. Smallpage, E. 48 G, 3. 330 


LANDLORD AND TENANT. 

After a landlord has recovered in ejeft- 
ment againft his tenant, he may 
maintain debt upon the flat. 4 G, z. 
c, 28. for double the yearly value of 
the premifes, during the time the 
tenant held over after the expiration 
of the landlord’s notice to quit. Soulf 
by V, Nevingf /i. 48 G. 3, 310 

LEASE. 

Under a leafe for 14. or 7 years the lef- 
fee on?y has the option of determin* 
ing it at the end of the firft 7 years; 
every doubtful grant being conftrued 
in favour of the grantee. Doe v. 
Dixon, M. 48 G. 3. 15 

LICENCE TO TRADE WITH 
ENEMY. 

See Trade, i. 

LIEN. 

The mafter of a fhip has no lien on it 
for money expended or debts incur- 
red by him .for repairs done to it on 
the voyage, Hujey v. Chrijiie, E. 
48 G. 3. 426 

. LIFE INSURANCE. 


JUSTICE OF PEACE. 


Order of Justices. 

One magiftrate commitnng the mother 
of a baftard child to cuftody for not 
filiating the child is yet entitled to 
the previous notice of aflionieq aired 
by the flat. 24 G. 3. c, 44., though 
by the flat. 18 Elix. r. 3. 2. 

jurifdidion over the fubjed matter 
is given to tw magiftrates, Weller 
y,Yoke, E, 48 G. 3. 364 


LADING, BILL OF. 

Bh Bill of Lading. 


See Insurance op Life. 

LONDON DOCK COMPANY. 

By the conftrudion of the ftatute 39 
and 40 G. 3, c. 47. the London 
Dock Company are liable, even 
during the firft iz years of their 
eftabliftiment, to be raced for the 
fair annual value of their nxarehoufee 
and other wqrks which are finifhed 
and produdive, though all the works 
direded by the ad be not completed. 
But fuch completed works mnil un- 
der fuch circomftances be rated for 
their value at the rate of 8|y. in the 
pound; fuch bein 
lated upon by the 


g the rate calcu- 
iegiflature to raife 



MALICIOUS PROSECUTION. 


MARRIAGE. 


ss» 


139/, 8j. 7^. per quarter upon ^^ 66 L 
the average rental for 10 years pre- 
ceding the llatute, on the premiles 
deftroyed by the company in making 
their works ; and which quarterly 
film the Company were at all events 
bound to pay to the parilh during 
the 12 years, or until the works were 
completed, whether thofe works 
were proJudtive or not. But when 
produftive beyond that fum, the fur- 
plus is to be taken in the firll in- 
ftance by the Company ; in order 
to reimburfe themfelves what they 
may hav.‘ advanced to the parilh, to 
make good the deficiencies, before 
any fuch produdive furplus exided, 
until the Company fhall be reimbur- 
fed. Fherefore un^ il i hefe purpofes are 
effedled, a rate made on the increafed 
real value of the Dock premifes at 
more than in the pound, or a 
Tate of %\J. 'in the pound on the 
old average value of the premifes be- 
fore the ere£lion of the Company’s 
works, and below the increafed value 
of the new works, i> in either cafe 
bad. The King v. The Inhabit a^its 
0/ St, George, Middle/ex, 48 C. 5. 
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LONDON. 

It docs not appear that the freemen 
and li ver V men of London cxe m pted 

from being imprell'cd for the fea 
fcrvice, if in other refpefts fit fub- 
jei^ts for that fervice. The King v. 
Toung, E, 48 G. 3. 466 

MALICIOUS PROSECUnON. 

1. In an aftion on the cafe for a ma- 
licious prolVcution, it is not material 
for the plaintiff to prove the exa< 5 l 
day of his acquittal as laid in the 
declaration, lo that* it appears to 
have been before the adion brought; 
and therefore a variance in that re- 
fped between the day laid and the 
day Bated in the record^ which was 


produced to prove the acquittal, it 
not material ; the day not being 
laid in the declaration as part of tCe 
defeription of fuch record of acquit* 
tal.. Pur all v. Macnamara, M* 

48 5?* 3- ... . *57 

2. It lies on the plaintifFin an adion for 
a malicious profecution to give evi- 
dence 6f malice in the defendant, 
cither exprefs or to be co^eded 
from circumBances (hewing plainly 
the want of probable paufe ; and the 
malice is not to be implied from the 
mere proof of the plaintiff’s acquit- 
tal for want of the profecutor’s ap- 
pearing when called. Purcell v. 
Mainamara^ E, 48 G. 3. 361 

MANDAMUS. 

CoRPORATiON, I. Sewers,!. 

MARRIAGE, RESTRAINT OF. 

J, P, devifed real and perfonal eBate 
to truBees to pay thereout an annui- 
ty to his wife for life, and out of the 
refid ue to pay fufficient for the 
maintenance, education, and fupport 
of his only daughter until jhe Jhould 
attain the age of 2 i years, or marry ; 
and when Bie fhould attain 21, or 
marry, then to her in fee: but n 
cafe his driughter Ihould die under 
age and unmarried, then the eBates 
to go to his wife for life; and, after 
her dcceafe, to the t^joo children of his 
nephew, as tenants in common in 
fee: with a provifo, that if either 
his wife or daughter fhould marry a 
. Scotchman, then his wife or daugh- 
ter, fo marrying, fhould forfeit all 

' benefit under his will, and the eBates 
given to fuch his wife or daughter 
as fhould fo marry Jhould dejand to 
fuch perfon or perfons as ^ould be enii* 
tied under hts •\nill in the fame manner 
as if his <wi('e or daughter ^uere dead. 
Held, that fuch piirtial refiraint of 
marriage was legal ; and that tne 
daughter luying while under ape 
married a Scotchman ami died, leav- 

ing 



SP MISDEfiiEANOK. 

ing a feii» focli Ton could not infadrit^ 
nor her Kufband be tenant by the 
coi^y ; but that the limitation over 
(the teftator^a wife being alfo dead) 
to the two children of the teKator’s 
nephew (which nephew was ilil) 
living) took effedt immediately on 
fuch marriage ; they being the per- 
font defignated by the will to take 
in the event which had happened ; 
the teHator having coniidered fuch 
prohibited marriage the fame as the 
death of his daughter*' underage,; 
nnmarned. Perrin v. Ljon, M. 
48 G. 3. 170 

MASTER AND SERVANT. 

&fS&TTL£MENT ByHiRINGANO 

Service. 

MILITJA. 

A captain in the militia receiving his 
pay and contingent allowances* be> 
fore his qualificacion was properly 
authenticated* is not executing any 
power direded by the militia act of . 
the 42 G, 3. r. 90* to be executed 
by captains* fo as to bring him within 
.t;he penalty of the 14th claufe ; the 
receipt of fuch pay and allowances 
not being provided for by that Ha* 
tute* even if any other than ads or 
military difeipline were intendec) to 
be fo prohibited.' Robin/on v. Garth- 
nuaitet H, 48 G. 3* 296 

MISDEMEANOR.— Compounding. 

Indictment. 

One who had voluntarily offered to 
pay a fum of money for the ufe of 
the poor of the parifh* in order to 
evoid a profecuttoo by a magidrate 
upon a charge of having indigated 
the efcape of a prifoner in cuflody 
for a misdemeanor* which offer was 
confenied to by the magiftrate, and 
the money accordingly paid by the 
party to the maftcr of the workhoufe 


PAYMENT OF MONEY. 

for the ufe of the poor ; may at any 
race countermand the application of 
the money before it is fo applied i 
and may recover it back in an adion 
for money had and received. Taylor 
V. Lendey^ M. 48 G. 3. 49 

MONEY. 

Execution, i. 

NEUTRAL TRADE. 

See InsOran ce, 3. 

NUSANCE. 

In Dici ME NT, 2. 

ORDER OF JUSTICES. 

In an order of liliation and maintenance 
the juftices have no power by the 
flat, tS Eliz. c 3. to dired the tie- 
fendant to pay the co/is of the parifh 
in obtaining the ordei ; but having 
in fuch order feparated the fum to 
be paid for maintenance* and the 
fum to be paid for cofts, the order 
was quaflied as to ^ the latter* and 
coi: firmed as to the refi of it. ^bo 
I Eing V. Sweety M. 48 G. 3. 25 

OUSTER, JUDGMENT OF. 

See Quo Warranto, i. 

PARTNERS. 

See Bankrupt* 4* 

PARTY WALL. 

See Building Act. 

PAYMENT OF MONEY INTO 

COURT. 

In a fpecial count on a policy of in* 
furance* the riik was itated to con- 
tinue until the Ikip was unloaded* 
and there were common counts; 
held that the premium having been 
paid into court generally was an ^d- 
11 ssiffioft 



PLEADING. 


PLEADING. 


iniffion of the cbntradl flated in the 
fpecial count ; and that it was not 
competent to the defendant to (hew 
that the policy, by which the nfk 
was originally made to ceafe after 
the (hip was moored 24 hours in 
fafety, was afterwards altered by 
the broker without the defendant’s 
knowledge. Andre^jus v. Pal/grave, 

H. ^G.i. 3*5 

PENAL ACTION. 

Though a penal adliott be removed out 
of the proper county into another 
for trial, yet the caufe of adion 
muft (lill be proved to have hap- 
pened within the proper county 
where the venue is laid. Robin/on 
V. Gartb^aite^ H. 48 G, 3. 296 

PLEADING. 

Malicious Prosecution, i. 

1. Where new matter introduced by 

an innuendo, without any antecedent 
colloquium to which it can refer to 
fopport it, is not necelTary to fuftain 
an adion of (lander, it may be re- 
jeded as furplufage. And therefore 
an innuendo, that the Atiorney^Qene^ \ 
ral fpoken of meant the Attorney- 
General for the county palatine of 
Chcjicr, was fo rejeded. Roberta v. 
Camden, M. 48 G. 3, 93 

Fid. Slanpsk, I. 

2. Where a plea of juftification in tref- 
pafs for taking two horfes as 1 eriocs. 
Hated a cuHom in the manor that the 
lord from time immemorial, until the 
di'vijion of a certain tenement into 
moieties, had taken and been accuf- 
tomed to take a heriot upon the 
death of every tenant dying feifedf 
and Jince the divijion the lord had 
taken and been accujlomed to take on 
the death of every tenant dying 
feifed of either of the moieties a he> 
riot for each moiety : this muft be 
taken to be one entire cuftom, and 
not two diftind cuftoms; the one 
applicable to the tenement before, 

Voi,.lX. . • 1; 
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and the other after the divilion 
it: and being laid to be zn.immtmo* 
rial cuftom, it is difproved by evi- 
dence that the divifion was made 
within hicmorv. Kingimill, Bari. v. 
Bull, //. 48 G, 3. lej 

3, To debt on bond conditioned for 
the payment of a fum of money, 
which the condition ftated to have 
been taben up, borrowed, and received 
by the defendants of the plaintifts at 
refpondentia intereft, fecured by a 
cargo of goods (hipped from CaU 
cutta to Ofiend^ it is competent to 
the defendant to plead chat the bond 
WH'i given tofccure the price of goods 
fold by the plaintiffs to the defend- 
ants in the Eccjl Indies y and illegally 
prepared by tne plaintifts for Ihip- 
ment from thence to beyond the Cape 
of Good Hope, without the licence of 
the Eajl India Company ; withouc 
proceeding to (late formally, that 
the condition was colourable, to 
conceal the illegality of the traniac- 
tion, and to negative that the bond 
was gii'en for money taken up, bor- 
rowed, and received, &c. For the 
ilatemenc in the plea is rather ex- 
planatory of, than abfolutely incon* 
fiftent with, the traniadion ftated in 
the condition of- the bond : but if it 
were inconiiftent with it, the plea 
would Jlill be good in this form. 
Paxton V. Pop ham, £.48 C?. 3. 408 

4. An officer cannot commute lor mo- 

ney the fervices of an impreffid 
man, nor let him go for money ; and 
a boiid given to fecurc tne nirtii’s 
return on non-payment of fuch mo- 
ney is void, and may be avoictd by 
plea difclpfing the true tranladiun, 
and (hewing mac the man was ille- 
gally impreiTed. Pole v. llarrohtn, 
E, 22 G 3. B. R. 416 

3. An attorney of B. R, in pleading ids 
privilege againft being fued by ori- 
ginal, improperly iiated the cult jiu 
of this court to be r^t to compel its 
attornies to anfwer an original writ, 
tinle/s firjl forejudged frohn tkeir (-fi.e, 
Q Q d{C, 
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POOR-RATE. 


POOll-REMOVAL. 


kc. (which is the cuftom in C, B. 

c bat not in this court): b irhcld that 
enough appearing to luiiain the plea, 
the cuiloitiy which had no foundatien 
ber<., (of which the court wr^uld trike 
notice) might be rejected as fur- 
plufage. Stakes v. Majon, E, 48 
G. 3. 424 

6. The flat, yi G. c. 58. yC 1., ena- 
bling defendants in quo warranto to* 
piead double, is, as well as the fiat. 
9 j^nn, c, 20 , confined to corporate 
oftcers. ^he King y. Riebard/on, 
E » 48 G. 3* 46^ 

POOR APPEAL. 

5rtfAprtAL. 

POOR-RATE. 

By the conftrutfion of the ftatute 39 
and 40 G. 3. c. 47. the London 
Dock Company are liable, even 
during the firft iz years of their 
eftablilhment, to be rated for the 
fair annual value of their njoarehou/cs 
and other works which are hntihed 
and prodm^tve, though all the works 
dire<^Hd by the a^t be not completed. 
But fuch completed works mud un- 
der fuch circurri dances be rated for 
their value at the rate of S§<4 in the 
pound ; fuch being the rate calcu- 
lated upon by the legiflaiurc to raife 
139/, Sj, 7^. per quarter upon 3 if 66 J. 
the average rental for 10 years pre. 
ceding the ftaiute, on the premifes 
dertroyed by the company in making 
their works; and which quarterly 
fum the Company were at all events 
bound to pay to the parifh during 
the 12 years, or until the works were 
completed, whether thofe works 
were produ^ive or not. But when 
prodttdive beyond that Asm, the fur- 
plus is to be taken in the hrd in. 
fiance by the Company ; in ordci 
to reimburrc^thcmCIves what they 
may have advanced to the parifh, to 
makegood the deficiencies, before 
any fuch produ^ive forplus cxified» 


until the Company fhall be reimburfL 
cd. Therefore until thefc porpofesaire 
efFededr a rate made on the iuCreafed 
real value of the Dock premifes at 
more than ^{d. in the pound, or a 
rate of S^d, in the pound on the 
old average value of the preiiiifes be- 
fore the crcdlion of the Company’s 
works, and below the increafed value 
of the new works, is in either cafe 
bad. 7 be King v. The Inhabitants 
of Si. George, Middiejex, M. 48 G. 3. 

127 

i. Payment by one who was afTeffed to 
a church rate upon houjeholders ov\y, 
and not upon the parifhioners at 
large, will neverthelcL gain hinr a 
Jetilement ; for it is not lefs a pubiic 
I tax, beezufe laid too narrowly ; and 
* it is charged and paid within the pa- 
rifli, whiiwh is all that is required by 
the flat. 3 3. f. II. y. 6, The 

King V. The Inhabitants of St. Beco, 
77 . 48 G. 3. 205 

rOOR.REMOVAL. ' 

1. By the flat. 35 G. 3- c. loi.fi, the 
party ag'gricved by an order of 
Jultices, direfting payment, to the 
amount of above 20/. of the charges 
and cofts of the fufpenfion of an or- 
der of removal, on account of the 
iHnefs of the pauper, may appeal to 
the next fcflions, in like manner as 
againll an order of removal, though 
he omit to give notice of fuch his 
appeal within three days after the 
demand of fuch charges and coRs ; 
by^vhich he makes himfelf liable to 
a diflrefs for the amount. And if 
on appeal the former order be vacat- 
ed, or the amount of the charges to 

f be paid be reduced, the furplus, if 
before levied by diftrefs, mutt be re- 
funded, The King v. The Inhabitants 
of Bradford, M. 48 G. 3. 97 

2. Under the Hat. 35 G. 5. c. loi. 
f 2. amorder of juttices, iufpending 
their order made for the removal of 
a pauper to hts place of fettlement, 

ea 
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on account of ficlcnefs, may be made, 
\ though he were not brought btforzthe 
jujlices at the time of fuch orders 
made : the plain intent and precile 
object of the llatute being to extend 
the power of fufocnfion to ail cafes 
where orders of removal may b" 
made ; a.id orders of removal mav 
be made though the paupers to bo 
removed be not brought perfonaliy 
before the ritagiilrates; however fie 
that is to be done wuere it may be 
done. The King v. The iKhabitams 
of Everdon^ M, ^80.3. 1 01 

3. A married woman piegnant in the 
abfence of her hufband with a child, 
which when born would by law be a 
baftard, is removeable as an unmar 
ried woman under feet. 6. of fiat. 35 
G. f. xdi. ; and the prefumptiou 
of her being chargeable arites by tne 
fame claufe from the bare faCl of br.. 
ing with child of a bafiard, u no cir 
/cumllances be llut^d to ihew utar 
fuch prefurnpiion is not applicable 
to ^ perfon in the pariicului fituation 
of the party coming within the gt 
neral defeription of the claufe. And 
the order of removal may charge 
fuch a perfon generally as aSiually 
rhargeable^ without fecting forth in 
what manner chargeable. The King 
y. The Inhabitants of Tibbenham, E, 
48 G. 3. 388 

4. An order of removal founded on 
the fiat. 35 G. 3. c. loi. f. 6. fiat- 
ing that rt. E, fingle woman was 
by being pregnant deemed to ha^e 
become chargeable f See. is good. 

^ The King v. The Inhabitants of Did^ 
dltbury^ E. 48 G. 3« 

PRACTICE. 

i. The court will not order the IherifF 
jto retain, in fatisfadlion of a prefen t 
writ of fi. fa. ifi'ued by the plaintiff 
again ll the defendant, money or bank 
notes, which the (heriff had before 
received for the ufe of the defend- 
ant^ ia difeharge of an execution 


levied by the defendant again ft ano- 
ther, and which the (henff h.-^d not 
paid over. Knight v. Griddle, M, 
48 G. 3. 48 

2. A day-»-«le, when made, covers by 
relation brick the liberarion of a pri- 
fon cr vv ii ;> h ? ? li gne j t h e ^ y a'. iti on , 
but had gone out of the pnl'on be- 
fore the fitting of the court on the 
fame day ; though the marOul were 
filed for the efcape before the fi ting 
of the court Field v, Jones, Mar* 
Jhal of K. B Prifon, iW. 48 G. 3. 15 i 

3. A prifoncr under criminal proc: h m 
the houfe of corrrclion cannot be 
brought up by habeas corpus ad re- 
fpono; r:dL?m, for the purpofe of be- 
ing charged with a dechracion on a 
bailable writ, and re committed to 
his former cifiudy fo charged : for 
the court have no rower to make a 
gaoler of (uch prifon bable for the 
efcapi: of a prifoner on civil procefs, 
Brandon v. Davis, M* 48 G. 3. 154 

AH ter in the cafe of a IheriH* or 
gaoler of the court. ibid* 

4. tjrder to amend writs of fare facias 

on a judgment, and declaration 
thereon, coniormably to the judg- 
ment roll. Brajvotll v. Jeco, //. 
48 G. 3* 3*6 

5. The ftierifF cannot relieve hirniclf 

from an attachment f r not bringi g 
in the body, by payment of the debt 
fworn to and indorfed on the bad- 
able writ fince the ftat. 43 G. 3. 
c. 46. 2., having negiectea to 

take tiie money at the time of the 
arreft as diredtd by that adf; but 
mull pay the whole <iebt ar»d cr*l!s, 
I'he Kinz v. The Sheriff' of London, 

H 48 G 3. 316 

S. 1 he court would not (lay judgment 
and execution, on a fummary appli- 
cation, becaufe the plaintiffs after 
verdidt becBme alien enemies. Pan*> 
hrynen v, Wilfon, H» 48 G. 3. 32I 

7. None can be held to fpecial bail in 
trover or detinue, without a judge's 
order. Reg, Gen. H. 48 G. 3. 325 

O 0 2 8 . By 
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8 . By the long eftablilhed and rccogniz- 
*cd pcadlice of B* R, a writ of capias, 
with a non omittas claufe, may iffue 
in the firft inftance, and be executed 
by the fhcriiF within a particular li 
berty, (fuch as the honor of Ponte- 
fraB in the county of Tork,) the 
bailifi^ of which has the execution 
and return of writs, without a prior 
writ of latitat firft ifTued, and a re- 
turn made by the (herifF of mandavi 
’ ballivo qui nullum dedic refponfum ; 
and therefore no aftion on the cafe 
lies by the bailiff of fuch liberty 
againft the party fuing out fuch 
writ, upon an allegaiion that it was 
wrongfully ^ injurioujly^ and deceit Jully 
cauftd to be jfiued by him, to the 
damage of the bdliff’s office, &c. 
C arret t v. S.uall^age, E, 48 G. 3. 

33c 

9. Bail above having been put in 
and exception entered in the vaca- 
tion, notice of juftilication for the 
Bril day of the next term muft be 
given nxiithin four days after fuch 
exception. Mi Ilf on v. King^ E. 48 

3 - 434 

10. Where the rule for an attachment 

againft the flieriff for not bringing 
in the body was obtained on the 1 ith 
of February, which attachment wa- 
returnable on the 4th of May^ anc 
the plaintiff did not ifTue the attach 
ment till the 3d of May, and in the 
mean time the defendant became 
bankrupt on the ipth March, by 
which means the (herifF loll his op 
portunity of paying the debt and 
proving it under the commiflion 
the attachment was fet a fide for fuel 
laches. The King v. The Sheriff Oj 
Surry, E, 48 G. 3. 46 

11. The ftatute 32 G. 3. c, 58.7. 1 

enabling defendants in quo warrant) 
to plead double is, as well as tb 
ftat. 9 Ann. x. 20. confined to cor 
porate officers. The King v. Rich- 
ardfon, E, 48 G. 3. 46 

12. A feme covert living apart from he 
bufband^ under fentence of fepara 


tion, with alimony allowed* pendente 
lire, in the ecclefiaftical court, hav- 
ing brought trcfpafs in the name 
of her hufband againft wrong doers 
for breaking and entering her houfe 
and taking her goods, the Court 
refufed on the application of fuch 
defendants to ftay the adion, though 
fupported by an affidavit of the huf- 
band (who had not rcleafcd the 
aflion, nor applied to be indemni- 
fied againft the rilk of cofts,) that 
the a£iion was brought without his 
authority. Chambers v. Donaldfon, 
£. 48G. 3. 471 

3. Englijh notice required by the 
flat. 5 G. 2. c, 27. f 4. is to be on 
the copy of the procefs, and not on 
the writ itfelf: and the fervice of 
fuch copy without the notice is irre- 
gular and will be fet afide ; though 
the court difeharged a rule for 
quafliiug the writ itfelf on this ac- 
count. Lloyd V. Maurice t £• 4^ 
G.3. 528 

PRISONER. 

See Escape. 

1. A prlfoner under criminal procefs 

in the houfe of corredion cannot be 
brought up by habeas corpus ad re- 
fpondendum, for the purpole of be- 
ing charged with a declaration on a 
bailable writ, and re-committed to 
his former cuftody fo charged ; for 
the court have no power to make 
the gaoler of fuch prifons liable for 
the efcape of a pri loner under civil 
prccels. Brandon v. Davis, ilf. 
48 G 3. 154 

2. Aliter in the cafe of a fheriff or 

gaoler of the court. ib. 

PROMOTIONS. 

I. In Hilary vacation Mr. juftice 
Rooke, of C. B. died ; and was (uc- 
cceded by Mr. Juftice La^^rence^ 
who refigned his feat on the bench of 
J?, jR. And xa Effler term John 
• , Dtsyley, 
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ssr 


Bayky^ Efq. ferjeant at law, was ap- 
ointed a judge of this Court, and 
nighted. 329 

Fn Hrinity term Meflrs. Manley, Fell, 
and Rough, were called ferjeants, 
and took for their motto Pro rege 
ctlege/* 529 

PROTEST, 

See Corporation, l. 

QUO WARRANTO, 

See Corporation. 
t. Quaere, Whether, if it be found 
againil a defendant in quo warranto, 
that, though duly eledled, he was 
not duly fvvorn in, there can be any 
ocher judgment againR him than of 
oufler ah/olute\ there being noinftance 
of a judgment of oufter quoufque. 
The King v. Courtenay, 48 G, 3. 

246 

a. The ftat. 32 G. 3. r. 58./ 1., en- 
abling defendants in quo warranto to 
plead double, is, as well as the (iat. 
9 Ann, c, 20., confined to corporate 
officers. I'he King v. Richardfon, E. 
48 f?. 3. 4<^9 

RECORD. 

Variance, 1. i 

I 

RENT DOUBLE. 

See Landlord and Tenant, i. 

SCIRE FACIAS, WRIT OF. 

iSrr Amendment, I. 

SETTLEMENT. 

See Conveyance. 

SETTLEMENT— AfprentUeJhip, 
An indenture binding an adult as an 
apprentice, which was not executed 
by herfelf, but only by her father- 
in-law and the maRer, though with 
her confent, does not conilitute her 
an apprentice; and confequently 
no fettlement can be gained by her 


under fuch indenture. The King v. 
The Inhabitants of RipQn% H. 48 

29i 

— Hiring and Service, 

1 . A deferter from the King^s marine 

tervice cannot gain a fettle ment on-, 
der a hiring and fervice for a year ; 
not being fui juris, nor competent . 
lawfully to hire himfelf within the 
ftat. 3, W, and AT, c, ii./. 7. The 
King y. The Inhabitants of Norton^ 
H, G, 3. 206 

2. A poor boy fent out of the houfe of 
induftry at 14 years of age to th-e 
parlfh officers, and by them allotud 
to a parifhioner, who banded him 
over to another perfon, by whom the 
boy was told that he was to flay 
with them a year, and fhould have 
clothes, &c. ; to which the boy 
made no objedion ; conceiving him- 
fetf obliged to accept the fervice; 
but made no agreement for wages, 
or concerning the nature or duration 
of his fervice, nor was confulted upon 
the fubjedi ; does not gain a fettle- 
ment by ferving under this fuppofed 
obligation for a year ; for neither 
did he confider himfelf, nor was he 
confidered by the other parties, at 
3 free agent ; and fuch only can 
contrad, or adopt a contradi made 
by others. The King v. The Inha^ 
bitants of SiowMarket, H. 48 G. 3. 

2 lt 

I — By Rating, 

Payment by one who was aflefTed to a 
church rate upon hou/eholders only, 
and not upon the parifhioners at 
large, will neverthelefs gain him a 
fetilcmcnt ; for it is not lefs a public 
tax becaufe laid too narrowly ; and 
it is charged and paid within the 
parifh, which is all chat is required 
by the Rat. iW, c. 1 1 . /. 6. The 
King v. The Inhabitants of St, Bees, 
H% 48 G. 3. tog 
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e ' ,JS£WERS. 

The flat. 25 H. 8. c. 5. / 17. having 
dire« 5 led that ** La^Ms, decrec 5 \ 

and ordinances** made by comiiiii- 
fioners of lewers ftiall fl-i kJ goo^ 
and be put in execution /o long time 
as their ecmmjjion ^ndw'eib, and no 
longer f e>kcept the laid la^vs and 
ordinanceb** be engrofled in parca. 
ment, and certified under the fca!.^ 
of the conimiflioners into Chancery, 
and have the roval aflent : and tlv 
flat. i^ Eltz c. q. having dfrefted 
all coiiirniiTions of lexers to continue 
in force for 10 years, nnlefs fooner 
determined by fuperfedeas or any 
new commiflion; and that all 
ordinances f and conftitutionsd* made 
by force of fuch commiflion, being 
•written in parchment, indented and un-^ 
der Jeals, &c., (hall, without fuch cer- 
tificate or royal alTent, continue in 
force notwithiUnding the determina- 
tion of the commiflion by Ajperfe- 
deas, until repealed or altered by new 
commiflioners ; and that all fuch 
laws, ordinances, and conjhtutions, 
written in farchment, indented, and 
/ealed, (hall, without certificate 
or royal aflfent, continue in force 
^/or one year after the expiration 
of fuch commiflion by lapi'e of 10 
i years from its tefle ; held, 

1. That the laws, alls, decrees, 
and ordinances, mentioned in the 
flat, of Hen^ 8. mean the fame as 
the laws, ordinances, and cos^'tuiions, 
mentioned in that of EUzubstb, And, 

2, That a decree* mad^* by com- 
mifConers under a former coinmiflioii 
which had expired by lapfc of 10 
years, d* retting a fea wall to be 
refounded, which had been deflroy- 
cd by a violent tempefl and inuiida 
tion, and the fums ncceflTary for its 
conftruttion to be advanced by thoie 
who were before bound to fuflain it 
ratione tenuras, (and who did ad- 
vance the money accordingly )and that 
a rate fhould be made on the level 
for their reimburfementi (although 


fuch decree had been written in 
parchment, indented, and /ealed which 
thi.s was not,) cculd not be eni . rced 
by commiflioners under a new lom- 
mifllon, iflued more than a year 
after the expiration of the former 
commiflion; as to fo much of it as 
remained unexecuted: though good 
to the extent io which it had been 
executed; and therefore this Court 
refufed a mandamus to the new com* 
mifliontrs to diredt a rate to be le- 
vie*i on the Ifvel for the relmburfe- 
ment direded by the decree. The 
King V. The CommiJJioners of Sewers, 
Somer/et, M* 4.8 G. 3. 1 09 

SHERIFF. 

In an adion on the cafe againfl the 
fhcrifF for negligent and wrongful 
condud in conduding the fale of the 
plaintifT^s goods under a writ of 
' fieri facias, by which they were fold 
much under value, where, in flating 
the fubftance of the writ, the count 
alleged that the AierifF was com- 
manded to levy 80/. awarded ioj, C, 
for his damages fuftained by occajton 
of the detaining the debt\ that is 
proved by the writ which (fated that 
the 8of. were awarded to J, C. for 
his damages fuftained as well by rea- 
fon of detaining the debt as for his 
cojisy beer, for cojls are in legal fenfe 
included in the word damages. 
Pbilltpt v. Bacon, H, 48 G. 3. 298 

smp. 

The maftcr of a (hip has no lien on it 
for money expended or debts incur* 
red by biro for repairs 4oqe to it on 
the voyage. HuJ/ey v. Chrijlie, E. 
43 G. 3. 

SLANDER. 

I. 1. The rule of conftrudion as to 
flanderous words is to conftrue theni 
in their plain and proper fenfe, fuch 
in which an ordinary hearer would 
have underftood theni at the time 
they^ were Ipoken. And therefore 



STAKE-HOLDER. 

the defendant faying of the plaiirtifF 
that “ he was under a charge of a 
** profecution for perjury ; and th it 
G. (an attorney of that name) 
had the Attorn(y*QeneraV s direc- 
lions to profecute the plaintiff 
perjury^^' is aftionablc. For after 
vcrdid (by which the jury, who arc 
to judge of the intent of the fpeaker, 
mull be taken to have negatived that 
he meant to fpeak of a profecution 
fora perjury which the plaintiff had 
not committed,) the words, not hav- 
• ing been juftified, muft be taken to 
be fal/e\ and being unqualified by 
any context, and unexplained by any 
occafion to warrant them, the law 
infers malice from the falfehood of 
an accufation which, in the common 
acceptation of the words, impute 
firjury to the plaintiff, Roberts v. ! 
Camden^ M. 48 G. 3. 93 

2. Where new matter introduced 
by an innuendo, without any antece* 
dent colloquium to which it can re- 
fer to fupport it, is not Tieceffary to 
fuilain the adlion, it may bt n jedlcd 
as furplnfage. And therefore an 
innuendo, that the At t or ny ’^General 
fpoken of meant the Attorney- 
General for the county Palatine of 
Chefter^ was fo lejeded. ib, 

SOLDIER. 

Sii Settlement by Hiring />nd 
Service, i. 

STAKE HOLDER. 

Where money in litigation between 
two parties has by mutual confent 
been paid over to a trufiee, in truil 
for the party entitled, it can only be 
fued for and recovered from the 
Hakeholder by the party entitled to 
it. and not from the original party 
who was indebted ; though he agreed 
to wave all objeAtons to form, 

Vt OJbornCi E, 48 G. 3. 37« 


STATUTES. 

STAMPS. 

1. A. and B. having exchanged their 

acceptances of bills drawn by each on 
the other at lb many day’s date; 
held that the 'delivery of the refpcc- 
tive bills for acceptance, and the 
re-delivery of the fame by the ac- 
ceptors to the refpective drawers, 
was a negotiation of the bills ; and 
that fuch bills could not, after they 
had been fo exchanged for valuable 
confideration (as the exchange of 
acceptances is) for 20 days, be poll- 
dated without a new (tamp, as upon 
new bills ; although durirg all that 
time each had remained in the hands 
of the original drawer, Cardwll v, 
Martin^ H, 48 G, 3. 190 

2. A policy of infurance originally un- 
derwritten on “ fliip and outfit*^ 
was after the (hip failed declared by 
confer*! of all parties, to be on Ihip 
and goods by a memorandum writ- 
ten on a blank (pace in the body of 
the policy ; but without any new 
(lamps: and it having been before 
decided that for want of the (lamp 
the plaintiff could not recover as up- 
on a polic) on (liip and goods, as de- 
clared by the memoranuum*. it was 
now held that he could nut recover 
upon the policy in its origirul (late, 
as an infurance on (hip and outjit'/* 
by reafon of the alteration apparent 
upon the face of the inlirument it- 
ftlf, and which was made by parties 
intcrelted. French v. Patton, E* 

48 3* 3S« 

STATUTES. 

A ftatute iotroduflive of a new qualifi* 
cation as to the fubje£l matter^ 
though penned in the affirmative^ 
repeals a former Ihtute concerning 
the fame matter. Therefore the 
ilat. 1 3 G. 2. r. iS.yC 5,, exempting 
from the imprefs lervice any har- 
pooner, &c. Jeaman, See, in the 
Greenland trade,ii impliedly repealed 
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by ft. 26 G, 3. €. 41./ 17, which j 
exempts fuch harpooiier» &c. 

frail be inferted in a lift req aired 
to be delivered on oath by the 
owner of the veflel to the collector 
of the cuftbms ; and which alfo ex- 
empts any feaman entered on board 
any (hip intended to proceed on the 
faid ftfbery in the following feafon 
n^h(^e name frail he infer ted in a lift to 
he delivered as aferefaidt and who 
ihall have given fecurity^ &c. to pro- 
ceed and (hall proceed accordingly : 
for the latter ftatote fuperadds the 
infertion of the Teaman’s name in 
fuch lift as a condition precedent to 
the exemption. En jtarte Caruthers» 


hd* 4-^ G. 3* 44 

Ednjoard L 

18. ft. 4. (Fine) 20 

ffenry VI, 

^3. c. (Bailbond) 55 

ffenry Vlf. 

4. c, 24. (Fine) 17 

ffenry VIII. 

23! c. 5* (Sewers) 109 

Elizabeth, 

13. c. 7. f. I. (Bankrupt) 489 

c. 9. (Sewers) ^ ^ 109 


18. c. 3. (Order of filiation. Cofts) 

25, 364 

27. c. 4. (Voluntary fettlement) 59 
Edward VI. 

3, &.4. c. 8. (Sewers) 124 

Jae. I. 

I. c. 15. f. 2. ( Aa of Bankruptcy) 

487 

21. c. ig. f. Ip. IT. (Bankrupt* 

reputed ot^rneifhip) 215 

William and Mary and William III. 

3. c. II. (Poor Rate# Settlement) 

203, 206 

g. k, 9. c. 27. (Day rules) 15 1 


STOCK. 


Anne^ 

3. c. 14. (Game conviflions) 358 
7. c. 12, (Foreign minifters privi- 

lege) 447 

9. c. 20. (Quo warranto. Double 

pleading) 469 

George I. 

6. c. 18. (Trading fchemes. Nu- 

fances) 516 

7, c. 31. f. I. (Bankrupt) 498 

George II. 

4. c. 2$. (Landlord and tenant. 

Double value) 310 

5. c. 27. f. 4. (Procefs) 528 

5. c. 30. f. 7. 22. (Bankruptcy) 82 

II. c. 9. f. i8. (Landlord and te* 

nant. Double rent 312 

13, c. 28. f. 5. (Imprefs. Green- 

land trade 44 
24.0.44. (Order of Baftardy) 364 

George III. 

14. c. 48. (Life Infurance) 75 

c. 78. (Building act) 322 

17. c. 26. (Annuity act) 135 

26. c. 41. f. 17. (impreffi. Green- 
land trade) 44 

52. c. 58. (Quo warranto. Plead- 
ing double) 469 
,35. c. 101. (Poor. removal) 

97. 101.3S8. 398 
30. c. 6 q. ( Weft India Dock Com- 

pany) 165 

39. U 40. c. 47. (London Dock 

Company) 127 
1 42- c. 90. (Militia) 296 

43. c. 4P. (Bail or fecurity to (he- 

riif) 316 

43. c. 133. (Licence to trade) 33 

STOCK TRANSFERRABLE 
SCHEMES. 

(nqictment, 2. 

SUBPOENA* 



SURRENDER. 

8UBPCEN A DUCES TECUM. ^ 

^he writ of filtbpcsna duces tecum is of 
com pul Tory obligation on a witncfs 
to produpe papers thereby demanded 
vvhich he has in his poflefiion, and 
tvhich he has no lawful or leafon- 
able excufe for withholding ; of the 
validity of which excufe the Court, 
and not the witnefs, is to judge. 
-And in an aflion againft a (hcriff ’s 
bailiff for difobeying fuch writ, who 
having been fubpeenaed, on a foriner 
action by the plaintiff againft ano- 
ther, to produce the warrant under 
which he afted, had negledcd fo to 
iflp, whereby the plaintiff was non- 
iuited; his ability to produce the 
warrant and his want ot juil excufe 
for not producing it are fofficicntly 
alleged by bating, that he could 
and might in obedience to the faid 
writ of fubpeena have produced at 
the trial the faid warrant, and that 
he had no lawful or reafonable ex- 
tufe or impediment to the. contrary. 
Jmeyv,Long,E.j{' 6 G» 3. 473 

SURPLUSAGE. 

Where new matter introduced by an 
innuendo, without any antecedent 
colloquium to which it can refer to] 
fupport it, is not neceflary to fuftain 
an adt'on for flander, it may be re- 
je<^ed as furphjfage. And therefore 
ao innuendo that the Attorney Ge» 
W^j/rpoken of meant the Attorney- 
Genera! for the county palatine of 
Chfjler, was fo reje^ed, Roberts v. 
Camden^ M, 4S G. 3. '93 

SURRENDER. 

yohn Leaiand furrendered a copyhold 
in the occupation of Kim^John Lea» 
land, to the ufc of Jo/eph I^aland and 
John Lcaland his Jon^ for their lives 
and the life of the furvlvor ; remain- 
der to the heirs of the body cf^ the 
Jmd John Lcaland fon of Jffrph L. ; 
VoJL. IX. 


TRADE. 5®! 

remainder to the right heirs of tht 
/aid John Leaiand : held, that the 
ultimate remainder was meant for 
the right heirs of John the /urrender^^ 
or ; as well beCauJe Jtfkn the furren* 
deree is befoire deferibed with the 
addition of the fin of Jo/eph \ as of 
the manifeft futility of giving John 
the furrenderu an eftate tail, and af- 
terwards a fee in fucceflion. Though 
if the conllruftion had even been left 
doubtful, the ultimate remainder 
would have continued in the furren- 
deror. Roe d^ Hucknall v, Fofiir, 
je, 48 G. 3. 405 

TENANT, 

Landlord and tenant. 
TRADE. 

Impress, i. Insurance,* 3. 

Indictment, 2, 

The flat. 43 G. 3. c, 155. /. 15. 
having enabled' the king by order 
in council to licenfe the importation 
of certain goods, being Britij 7 s or 
neutral property, from the enemy’s 
country, in neutral fliip^s ; a contra^lf 
made by A. and B. Britijh fubjedls, 
(the plaintiffs) for the purchafe of 
brandy from a houfe of trade in 
France (an enemy,) to be (hipped 
from thence in a neutral, on account 
of A. and B.\ which contrail was 
made in cent emplat ion of obtaining a 
licence for that purpole ; which li- 
cence was accordingly obtained fo . 4 
after the making of fuch contratf, 
and before it was begun to be exe- 
cuted ; is a legal contra<fl, and may 
lawfully be guarantied in the firft in- 
ftance by C. and D. other Brifi/h 
fubjefls (the defendants). And after 
fuch licence obtained, the guarantees 
arc liable in damages for the non- 
ihipment of the goods by the houTc 
in France on borird a neutral fent there 
for that purpole. Though it were 
P p pbjedt d 



VALUE OF PREMISES. 

ohj?<P.ed to the licence legalizing 
fucK trad^*, that it was not made out 
to and B, by ttame^ but only to C. 
and Z>. and mb^r Britifi merchants.^ 
and that neither ( 7 . and />•> nor even 
A* and B., had any property in the 
goods; whereas the licence required 
the goods to be importqjf to be the 
freptrty of the /aid per/ons or fome 0/ 
ibem\ and, until Ihipment, the pro 
perty continued in the hoafe in 
France, For neither the a£l of par- 
liament, nor the king^s licence, re- 
quired the owners of the properly 
to be individually nam^d ; and even 
if the licence were to be fo conftrued, 
a« it only required the goods im- 
ported to be the property of ** the 
faid perfons or fome of them, as 
“ may be fpeci/ed in their bills oflad^ 
ing ;** and as no bills of lading 
were made out, which might have 
been made in the names of C* and 
Z)., and if fo, would have conveyed 
to them a legal or fpccial property 
in the goods ; the defendants C. and 
. Z). were dill liable to anfvver in da- 
mages, upon their guarantie, as for 
the non- performance cf a legal con- 
tract. I'imjQn V. Mcrac, M, 48 G. 5. 

is 

TRESPASS. 

See Pleading, a. 

One magidrate committing the mother 
of a baftard child to cuftody for not 
filiating the child is yet entitled to 
the previous notice of aClion required 
by the flat. 24 C. r. 44., though 
by the flat. iS Bl/sz, c. 3. / 2. 
jurifdiftion over the fuhjeCl matter 
is given tnt^vo magiftrales, Weller 
V. Toke^ E» 4b G, 3. 364 


VALUE OF PREMISES UNDER 
COMPENSATION ACT. ■ 

See West India Docks. 


VARIANCE, 


VARIANCE, 

and Costs, i. 

1 . In an afliononthe cafe for a malicious 
profccution, ic is nq^ material for the 
plaintiff to prove the exafl day of 
his acquittal as laid in the declara* 
tion, fo that it appears to have been 
before the aftion brought: and 
therefore a variance in that refpe^l 
between the day laid and the day 
Rated in the record, which was pro* 
duced to prove the acquittal, is not 
material ; the day not being laid in 
the declaration as part of the deferip* 
tion of fuch record of acquittaU 
Purcell V. Macnamara, M. 48 G. 3. 

*57 

2. A variance in fetting out one of 

feveral covenants in a leafe, on 
which breaches were ailigned, via^. 
the Cellar-heer field, inRead of the 
Aller-beer field, being confidered as 
part of the defeription of the deed 
declared on ; though the plainfiff 
waved going for damages on the 
breach of that covenant \ is fiital. 
Pitt V. Green, H. 48 G. 3. 1 88 

3. Proof that the defendant agreed to 
fell his horfe warranted found to the 
plaintiff for 31/. ipx., and at the 
fame time agreed that if the plainer 
tiR' would take the horfe at that 
value, he, the defendant, would buy 
another horfe of the plaintiff’s bro* 
ther for 14/. 14/., and that the diA 
ference only fliould be paid to the 
defendant, will fupport a count 
charging only, that in confideration 
that the plaintiff would buy of the 
defendant a horfe for 31/. lOs* the 
defendant promifed that it was found ; 
and that in i'aift the plaintiff did buy 

. the hot h for that price, and did pay 
to the defendant tbe^ faid 31/. lo/*. 
Hands V. Burton, E, 48 G. 3. 349 

VOLUNTARY CONVEYANCE. 
See Conveyance Voluntarsc.' 


WEST? 



WEST INDIA DOCKS. 
WEST INDIA DOCKS. 


The compenfadon'claufe, lai. of 
the flat. 39 G, 3. r. 69. directing 
that in cafe any warehoufes^ &c. 
(ufed for holding Wejt India produce 
before that act) (hould be rendered 
left '"•valnabU by reafon of the Wejl 
India trade being diverted therefrom 
by the then intended Wejl India 
decks and works, than they were 
before the pajjing of the a£t ; or in cafe 
the^f^r^ or other receipts of Chrtfi'% 
horpital (hould be thereby le/Tened ; 
the owners of fuch warehoufes. See, 


and the governors of the hofplta! 
(hould be compenfated ; (thereby 
putting fuch owners^ and governora 
on the fame footing) mafk be con«* 
ftrued with reference to the yearly 
profits made of the premifes antece^ 
dent to the ptfiing of the act; and 
the value of foch wareboufes cannot 
be evidenced by the yearly profits 
made between the paging of the. act 
and the opening of the docks, by 
which latter the Tola was occafioned. 
Manning v, CommiJJtoners of Compen* 
fation under the H^ejl India Dock 
ilf. 48G. 3. 165 
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